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will appear each day in the Reader Aids section of the
Federal Register called ‘““Reminders”. The Reminders will
have two sections: “Rules Going Into Effect Today’ and
“Comments Due Next Week™. Rules Going Into Effect
Today will remind readers about Rules documents
published in the past which go into effect “today”.
Comments Due Next Week will remind readers about
impending closing dates for comments on Proposed Rules
documents published in past issues. Only those documents
published in the Rules and Proposed Rules sections of the
Federal Register will be eligible for inclusion in the
Reminders.

The Reminders feature is intended as a reader aid only.
Neither inclusion nor exclusion in the listing has any legal
significance.

The Office of the Federal Register has been compiling data
for the Reminders since the issue of November 1, 1995. No
documents published prior to November 1, 1995 will be
listed in Reminders.
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Electronic Bulletin Board

Free Electronic Bulletin Board service for Public Law
numbers, Federal Register finding aids, and a list of
documents on public inspection is available on 202-275—
1538 or 275-0920.
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 9
RIN 3150-AD83

Revision of Specific Exemptions Under
the Privacy Act

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to add exemptions
authorized by subsections (j)(2) and
(k)(5) of the Privacy Act of 1974, as
amended (Privacy Act), to those
currently in place for System of Records
NRC-18, “Office of the Inspector
General (OIG) Investigative Records—
NRC,” under subsections (k)(1), (K)(2),
and (k)(6). The additional exemptions
for NRC-18 are necessary to maintain
the integrity and confidentiality of these
records, to protect the privacy of third
parties, and to avoid interference with
law enforcement activities. The final
rule also updates the list of exemptions
that apply to specific NRC systems of
records and is necessary to eliminate
any confusion regarding the
exemption(s) applicable to each system.
EFFECTIVE DATE: January 12, 1996.

FOR FURTHER INFORMATION CONTACT: Jona
L. Souder, Privacy Act Program
Manager, Freedom of Information/Local
Public Document Room Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Telephone: 301-415-7170.

SUPPLEMENTARY INFORMATION:
Background

On July 26, 1995 (60 FR 38282), the
NRC published a proposed rule in the
Federal Register that would amend

NRC'’s Privacy Act regulations contained
in 10 CFR part 9, subpart B. The
proposed amendments would add
subsections (j)(2) and (k)(5) exemptions
to Privacy Act System of Records NRC—
18, ““Office of the Inspector General
(OIG) Investigative Records—NRC,” and
update the list of exemptions that apply
to specific NRC systems of records. On
July 26, 1995 (60 FR 38379), the NRC
published revisions to NRC-18 that
would, among other things, add
subsections (j)(2) and (k)(5) exemptions
and two new routine uses, revise
existing routine uses, and permit
disclosures to consumer reporting
agencies. The public was provided 40
days in which to comment on the two
notices. No comments have been
received. In addition, as required by 5
U.S.C. 552a(r) and Office of
Management and Budget (OMB)
Circular No. A-130, a report on the
proposed revisions to the system of
records and 10 CFR Part 9 was sent to
the Committee on Government Reform
and Oversight, U.S. House of
Representatives, the Committee on
Governmental Affairs, U.S. Senate, and
OMB.

Under subsection (j)(2) of the Privacy
Act, the head of an agency may issue
rules to exempt any system of records
within that agency from certain
provisions of the Privacy Act if the
system is maintained by an agency
component whose principal function
pertains to the enforcement of criminal
laws and if the system of records
consists of information compiled for a
criminal law enforcement purpose.
NRC-18 is maintained by the OIG, a
component of NRC which performs, as
one of its principal functions,
investigations into violations of criminal
law in connection with NRC’s programs
and operations in accordance with the
Inspector General Act of 1978, as
amended, and contains criminal law
enforcement information. Therefore,
pursuant to subsection (j)(2), NRC-18 is
exempt from all provisions of the
Privacy Act except subsections (b), (c)(1)
and (2), (e)(4)(A) through (F), (e)(6),
(e)(7), (e)(9), (e)(10), (e)(11), and (i).

The disclosure of information
contained in NRC-18, including the
names of persons or agencies to whom
the information has been transmitted,
would substantially compromise the
effectiveness of OIG investigations.
Knowledge of these investigations could

enable suspects to prevent detection of
criminal activities, conceal or destroy
evidence, or escape prosecution.
Disclosure of this information could
lead to the intimidation of, or harm to,
informants and witnesses, and their
families, and could jeopardize the safety
and well-being of investigative and
related personnel, and their families.
The imposition of certain restrictions on
the way investigative information is
collected, verified, or retained would
significantly impede the effectiveness of
OIG investigatory activities and could
preclude the apprehension and
successful prosecution of persons
engaged in fraud or criminal activity.
The exemption is needed to maintain
the integrity and confidentiality of
criminal investigations, to protect
individuals from harm, and for the
following specific reasons:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to make the accounting of each
disclosure of records available to the
individual named in the record at the
individual’s request. These accountings
must state the date, nature, and purpose
of each disclosure of a record and the
name and address of the recipient.
Accounting for each disclosure would
alert the subjects of an investigation to
the existence of the investigation and
that they are subjects of the
investigation. The release of this
information to the subjects of an
investigation would provide them with
significant information concerning the
nature of the investigation and could
seriously impede or compromise the
investigation, endanger the physical
safety of confidential sources, witnesses,
law enforcement personnel, and their
families, and lead to the improper
influencing of witnesses, the destruction
of evidence, or the fabrication of
testimony.

(2) 5 U.S.C. 552a(c)(4) requires an
agency to inform outside parties of
correction of and notation of disputes
about information in a system in
accordance with subsection (d) of the
Privacy Act. Because this system of
records is being exempted from
subsection (d) concerning access to
records, this section is inapplicable to
the extent that the system of records
will be exempted from subsection (d) of
the Privacy Act.

(3) 5 U.S.C. 552a(d) and (f) require an
agency to provide access to records,
make corrections and amendments to
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records, and notify individuals of the
existence of records upon their request.
Providing individuals with access to
records of an investigation, the right to
contest the contents of those records,
and the opportunity to force changes to
be made to the information in those
records would seriously interfere with
and thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Permitting the access
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate with investigators; lead to
suppression, alteration, fabrication, or
destruction of evidence; endanger the
physical safety of confidential sources,
witnesses, law enforcement personnel,
and their families; and result in the
secreting of or other disposition of
assets that would make them difficult or
impossible to reach to satisfy any
Government claims growing out of the
investigation.

(4) 5 U.S.C. 552a(e)(1) requires an
agency to maintain in agency records
only “relevant and necessary”
information about an individual. This
provision is inappropriate for
investigations because it is not always
possible to detect the relevance or
necessity of each piece of information in
the early stages of an investigation. In
some cases, it is only after the
information is evaluated in light of other
evidence that its relevance and
necessity will be clear. In other cases,
what may appear to be a relevant and
necessary piece of information may
become irrelevant in light of further
investigation.

In addition, during the course of an
investigation, the investigator may
obtain information that relates primarily
to matters under the investigative
jurisdiction of another agency, and that
information may not be reasonably
segregated. In the interest of effective
law enforcement, OIG investigators
should retain this information because it
can aid in establishing patterns of
criminal activity and can provide
valuable leads for Federal and other law
enforcement agencies.

(5) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly from
the subject individual, when the
information may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs. The general rule that
information be collected “‘to the greatest
extent practicable’” from the target
individual is not appropriate in
investigations. OIG investigators should

be authorized to use their professional
judgment as to the appropriate sources
and timing of an investigation. It is often
necessary to conduct an investigation so
the target does not suspect that he or she
is being investigated. The requirement
to obtain the information from the
targeted individual may put the suspect
on notice of the investigation and thwart
the investigation by enabling the
suspect to destroy evidence and take
other action that would impede the
investigation. This requirement may
also prevent an OIG investigator from
gathering information and evidence
before interviewing an investigative
target to maximize the value of the
interview by confronting the target with
the evidence or information. In certain
circumstances, the subject of an
investigation cannot be required to
provide information to investigators and
information must be collected from
other sources. It is often necessary to
collect information from sources other
than the subject of the investigation to
verify the accuracy of the evidence
collected.

In addition, the statutory term “‘to the
greatest extent practicable” is a
subjective standard. It is impossible to
define the term adequately so that
individual OIG investigators can
consistently apply it to the many fact
patterns present in OIG investigations.

(6) 5 U.S.C. 552a(e)(3) requires an
agency to inform each person whom it
asks to supply information on a form
that can be retained by the person of the
authority under which the information
is sought and whether disclosure is
mandatory or voluntary, of the principal
purposes for which the information is
intended to be used, of the routine uses
that may be made of the information,
and of the effects on the person, if any,
of not providing all or some part of the
requested information. The application
of this provision could provide the
subject of an investigation with
substantial information about the nature
of that investigation that could interfere
with the investigation. Moreover,
providing such a notice to the subject of
an investigation could seriously impede
or compromise an undercover
investigation by revealing its existence
and could endanger the physical safety
of confidential sources, witnesses,
investigators, and their families, by
revealing their identities.

(7) 5 U.S.C. 552a(e)(4)(G) and (H)
require an agency to publish a Federal
Register notice concerning its
procedures for notifying an individual
at his or her request, if the system of
records contains a record pertaining to
him or her, how to gain access to such
a record, and how to contest its content.

Because this system of records is being
exempted from subsections (d) and (f) of
the Privacy Act concerning access to
records and agency rules, respectively,
these requirements are inapplicable to
the extent that the system of records
will be exempted from these
requirements. However, OIG has
published some information concerning
its notification, access, and contest
procedures. Under certain
circumstances, OIG could decide it is
appropriate for an individual to have
access to all or a portion of his or her
records in the system.

(8) 5 U.S.C. 552a(e)(4)(I) requires an
agency to publish notice of the
categories of sources of records in the
system of records. To the extent that this
provision is construed to require more
detailed disclosure than the broad,
generic information currently published
in the system notice, an exemption from
this provision is necessary to protect the
confidentiality of sources of
information, to protect privacy and
physical safety of witnesses and
informants, and to avoid the disclosure
of investigative techniques and
procedures. OIG will continue to
publish such a notice in broad generic
terms as is its current practice.

(9) 5 U.S.C. 552a(e)(5) requires an
agency to maintain its records with such
accuracy, relevance, timeliness, and
completeness as is reasonably necessary
to ensure fairness to the individual in
making any determination about the
individual. Much the same rationale is
applicable to this exemption as that set
out previously in item (4) (duty to
maintain in agency records only
“relevant and necessary”’ information
about an individual). Although the OIG
makes every effort to maintain records
that are accurate, relevant, timely, and
complete, it is not always possible in an
investigation to determine with
certainty that all of the information
collected is accurate, relevant, timely,
and complete. During a thorough
investigation, a trained investigator
would be expected to collect allegations,
conflicting information, and information
that may not be based upon the personal
knowledge of the provider. When OIG
decides to refer the matter to a
prosecutive agency, for example, that
information would be in the system of
records and it may not be possible to
determine the accuracy, relevance, and
completeness of some information until
further investigation is conducted, or
indeed in many cases until after a trial
(if at all). This requirement would
inhibit the ability of trained
investigators to exercise professional
judgment in conducting a thorough
investigation. Moreover, fairness to
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affected individuals is ensured by the
due process they are accorded in any
trial or other proceeding resulting from
the OIG investigations.

(10) 5 U.S.C. 552a(e)(8) requires that
an agency make reasonable efforts to
serve notice on an individual when any
record on the individual is made
available to any person under
compulsory legal process when such
process becomes a matter of public
record. Exemption from this
requirement is needed to avoid
revealing investigative techniques and
procedures outlined in those records
and to avoid prematurely revealing an
ongoing criminal investigation to the
subject of the investigation.

(11) 5 U.S.C. 552a(g) provides for civil
remedies if any agency fails to comply
with the requirements concerning
access to records under subsections
(d)(1) and (3) of the Privacy Act,
maintenance of records under
subsection (e)(5) of the Privacy Act, and
any other provision of the Privacy Act,
or any rule issued thereunder, in such
a way as to have an adverse effect on an
individual. Allowing civil lawsuits for
alleged Privacy Act violations by OIG
investigators would compromise OIG
investigations by subjecting the
sensitive and confidential information
in the OIG system of records to the
possibility of inappropriate disclosure
under the liberal civil discovery rules.
That discovery may reveal confidential
sources, the identity of informants, and
investigative procedures and
techniques, to the detriment of the
particular criminal investigation as well
as other investigations conducted by
OIG.

The pendency of such a suit would
have a chilling effect on investigations,
given the possibility of discovery of the
contents of the investigative case file. A
Privacy Act lawsuit could become a
strategic weapon used to impede OIG
investigations. Because the system
would be exempt from many of the
Privacy Act’s requirements, it is
unnecessary and contradictory to
provide for civil remedies from
violations of those specific provisions.

Under subsection (k)(5) of the Privacy
Act, the head of an agency may, by rule,
exempt any system of records within the
agency from certain provisions of the
Privacy Act if the system of records
contains investigatory material
compiled solely for the purpose of
determining suitability, eligibility, or
qualifications for Federal civilian
employment, military service, Federal
contracts, or access to classified
information. However, these records
would be exempt only to the extent that
the disclosure of this material would

reveal the identity of a source who
furnished information to the
Government under an express promise
that the identity of the source would be
held in confidence, or, prior to the
effective date of this section, under an
implied promise that the identity of the
source would be held in confidence.

NRC-18 contains information of the
type described above. Therefore, in
accordance with subsection (k)(5), NRC—
18 is exempt from subsections (c)(3), (d),
(e)(1), (e)(4)(G), (H), and (1), and (f) of
the Privacy Act to honor promises of
confidentiality should the data subject
request access to or amendment of the
records, or access to the accounting of
disclosure of the records for the
following reasons:

(1) 5 U.S.C. 552a(c)(3) requires an
agency to grant access to the accounting
of disclosures including the date,
nature, and purpose of each disclosure,
and the identity of the recipient. The
release of this information to the record
subject could alert them to the existence
of the investigation or prosecutive
interest by NRC or other agencies. This
could seriously compromise case
preparation by prematurely revealing
the existence and nature of the
investigation; compromise or interfere
with witnesses, or make witnesses
reluctant to cooperate; and could lead to
suppression, alteration, or destruction of
evidence.

(2) 5 U.S.C. 552a(d) and (f) require an
agency to provide access to records,
make corrections and amendments to
records, and notify individuals of the
existence of records upon their request.
Providing individuals with access to
records of an investigation, the right to
contest the contents of those records,
and the opportunity to force changes to
be made to the information in the
records would seriously interfere with
and thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
and result in the secreting of or other
disposition of assets that would make
them difficult or impossible to reach to
satisfy any Government claims growing
out of the investigation or proceeding.

(3) 5 U.S.C. 552a(e)(1) requires
agencies to maintain only “relevant and
necessary’’ information about an
individual in agency records. This
provision is inappropriate for
investigations because it is not always
possible to detect the relevance or

necessity of each piece of information in
the early stages of an investigation. In
some cases, it is only after the
information is evaluated in light of other
evidence that its relevance and
necessity will be clear.

(4) Because NRC-18 is being
exempted from the underlying duties to
provide notification about and access to
information in the system and to make
amendments to and corrections of the
information under subsections (d) and
(f) of the Privacy Act, the requirements
of 5 U.S.C. 552a(e)(4) (G) and (H) are
inapplicable.

(5) 5 U.S.C. 552a(e)(4)(l) requires an
agency to publish notice of the
categories of sources of records in the
system of records. To the extent that this
provision is construed to require more
detailed disclosure than the broad,
generic information currently published
in the system notice, an exemption from
this provision is necessary to protect the
confidentiality of sources of information
and to protect the privacy and physical
safety of witnesses and informants.
However, the OIG will continue to
publish such a notice in broad generic
terms as is its current practice.

In addition, 10 CFR 9.95 is being
amended to update the list of
exemptions that apply to specific
systems of records. The list includes
NRC-23, “Office of Investigations
Indices, Files, and Associated Records—
NRC,” and NRC-35, “Drug Testing
Program Records—NRC,” for which
corresponding Part 9 amendments were
not previously prepared when each new
system was established. NRC-40 has
been deleted from this list because a
review of the system revealed that the
subsections (k)(5) and (k)(6) exemptions
of the Privacy Act were no longer
needed. This amendment will eliminate
any confusion regarding the specific
exemption(s) applicable to each system
of records.

Environmental Impact—Categorical
Exclusion

The NRC has determined that this
rule is the type of action described in
categorical exclusion 10 CFR
51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150—
0043.
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Regulatory Analysis

This final rule adds exemption (j)(2)
of the Privacy Act to the NRC
regulations that describe exempt
systems of records. This is an
administrative regulatory action that
would make NRC’s regulations
consistent with the regulations
applicable to the majority of statutorily
appointed Inspectors General. The rule
also adds the (j)(2) and (k)(5)
exemptions to the system of records
maintained by OIG and clearly links
each NRC system of records to the
specific exemption(s) of the Privacy Act
under which the system is exempt. The
rule does not have an economic impact
on any class of licensee or the NRC. By
more clearly indicating the exemptions
under which a system is exempt and by
conforming NRC'’s regulations to those
of the majority of statutorily appointed
Inspectors General, the rule may
provide some benefit to those who may
be required to use these regulations.

The alternative to the rule would be
to refrain from adopting the identified
exemptions. As discussed in this
document, failure to adopt the rule
could have detrimental effects on the
OIG’s investigative program and its
ability to obtain and protect
information.

This constitutes the regulatory
analysis for this final rule.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this final rule
does not have a significant economic
impact on a substantial number of small
entities. The amendments to 10 CFR
part 9 are procedural in nature and will
aid an NRC office to perform its
criminal law enforcement functions. In
addition, the amendments will
eliminate any confusion regarding
specific exemptions available to each
affected Privacy Act system of records
notice.

Backfit Analysis

The NRC has determined that the
backfit rule 10 CFR 50.109 does not
apply to this final rule and, therefore, a
backfit analysis is not required because
these amendments do not involve any
provisions that would impose backfits
as defined in 10 CFR 50.109(a)(1).

List of Subjects in 10 CFR Part 9

Criminal penalties, Freedom of
information, Privacy, Reporting and
recordkeeping requirements, Sunshine
Act.

For the reasons set out in the
preamble and under the authority of the

Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 9.

PART 9—PUBLIC RECORDS

1. The authority citation for part 9
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

Subpart A also issued under 5 U.S.C. 552;
31 U.S.C. 9701; Pub. L. 99-570. Subpart B
also issued under 5 U.S.C. 552a. Subpart C
also issued under 5 U.S.C. 552b.

2.1n §9.52, paragraph (b)(4) is revised
to read as follows:

§9.52 Types of requests.

* * * * *

(b) Requests for accounting of
disclosures. * * * (4) Disclosures
expressly exempted by NRC regulations
from the requirements of 5 U.S.C.
552a(c)(3) pursuant to 5 U.S.C.
552a(j)(2) and (k).

3.In §9.61, current paragraph (b) is
redesignated as paragraph (c), and a new
paragraph (b) is added to read as
follows:

§9.61 Procedures for processing requests
for records exempt in whole or in part.
* * * * *

(b) General exemptions. Generally, 5
U.S.C. 552a(j)(2) allows the exemption
of any system of records within the NRC
from any part of section 552a except
subsections (b), (c)(1) and (2), (e)(4)(A)
through (F), (e)(6), (7), (9), (10), and (11),
and (i) of the act if the system of records
is maintained by an NRC component
that performs as one of its principal
functions any activity pertaining to the
enforcement of criminal laws, including
police efforts to prevent, control, or
reduce crimes, or to apprehend
criminals, and consists of—

(1) Information compiled for the
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,
sentencing, confinement, release and
parole, and probation status;

(2) Information compiled for the
purpose of a criminal investigation,
including reports of informants and
investigators, and associated with an
identifiable individual; or

(3) Reports identifiable to an
individual compiled at any stage of the
process of enforcement of the criminal
laws from arrest or indictment through
release from supervision.

* * * * *

4. In §9.80, paragraphs (a)(6), (10),
and (11) are revised and a new
paragraph (a)(12) is added to read as
follows:

§9.80 Disclosure of record to persons
other than the individual to whom it
pertains.

a * * *

(6) To the National Archives and
Records Administration as a record that
has sufficient historical or other value to
warrant its continued preservation by
the United States Government, or to the
Archivist of the United States or
designee for evaluation to determine
whether the record has such value;

* * * * *

(10) To the Comptroller General, or
any authorized representatives, in the
course of the performance of the duties
of the General Accounting Office;

(11) Pursuant to the order of a court
of competent jurisdiction; or

(12) To a consumer reporting agency
in accordance with 31 U.S.C. 3711(f).

5. Section 9.95 is revised to read as
follows:

§9.95 Specific exemptions.

The following records contained in
the designated NRC Systems of Records
(NRC-5, NRC-9, NRC-11, NRC-18,
NRC-22, NRC-23, NRC-28, NRC-29,
NRC-31, NRC-33, NRC-35, NRC-37,
and NRC-39) are exempt from 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G). (H), and
(1), and (f) in accordance with 5 U.S.C.
552a(k). In addition, the records
contained in NRC-18 are exempt from
the provisions of 5 U.S.C. 552a and the
regulations in this part, under 5 U.S.C.
552a(j)(2), except subsections (b), (c)(1)
and (2), (e)(4)(A) through (F), (e)(6), (7),
(9), (10), and (11), and (i). Each of these
systems of records is subject to the
provisions of §9.61:

(a) Contracts Records Files, NRC-5
(Exemptions (k)(1) and (k)(5));

(b) Equal Employment Opportunity
Discrimination Complaint Files, NRC-9
(Exemption (k)(5));

(c) General Personnel Records
(Official Personnel Folder and Related
Records), NRC-11 (Exemptions (k)(5)
and (K)(6));

(d) Office of the Inspector General
(OIG) Investigative Records, NRC-18
(Exemptions (j)(2), (k)(1), (K)(2), (k)(5).
and (k)(6));

(e) Personnel Performance Appraisals,
NRC-22 (Exemptions (k)(1) and (K)(5));
(f) Office of Investigations Indices,
Files, and Associated Records, NRC- 23

(Exemptions (k)(1), (k)(2), and (K)(6));

(9) Recruiting, Examining, and
Placement Records, NRC-28 (Exemption
K5

(h) Nuclear Documents System
(NUDOCS), NRC-29 (Exemption (k)(1));
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(i) Correspondence and Records,
Office of the Secretary, NRC-31
(Exemption (k)(1));

(j) Special Inquiry File, NRC-33
(Exemptions (k)(1), (k)(2), and (K)(5));
(k) Drug Testing Program Records,

NRC-35 (Exemption (k)(5));

() Information Security Files and
Associated Records, NRC-37
(Exemptions (k)(1) and (k)(5)); and

(m) Personnel Security Files and
Associated Records, NRC-39
(Exemptions (k)(1), (k)(2), and (k)(5)).

Dated at Rockville, MD., this 1st day of
December, 1995.

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.
[FR Doc. 95-30173 Filed 12-12-95; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM-120; Special Conditions
No. 25-ANM-110]

Special Conditions: Jetstream Aircraft
Limited Model 4101 Series Airplanes;
Automatic Takeoff Thrust Control
System

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions, request
for comments.

SUMMARY: These special conditions are
issued to Jetstream Aircraft Limited for
the Jetstream Model 4101 series
airplanes. This airplane will have an
unusual design feature for which the
applicable airworthiness regulations do
not contain appropriate safety
standards. The unusual design feature is
an Automatic Takeoff Thrust Control
System (ATTCS) that resets power on
the operating engine for compliance
with the approach climb performance
requirements in §25.121(d). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is December 6, 1995.
Comments must be received on or
before January 29, 1996.

ADDRESSES: Comments on these final
special conditions, request for
comments, may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Assistant Chief Counsel,

Attn: Rules Docket (ANM-7), Docket
No. NM-120, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked
“Docket No. NM-120.” Comments may
be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, FAA,
Standardization Branch, ANM-113,
Transport Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington, 98055-4056,
telephone (206) 227-2148.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket and special conditions
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. NM-120.”
The postcard will be date stamped and
returned to the commenter.

Background

On May 24, 1989, British Aerospace
Public Limited Company (BAe)
(currently Jetstream Aircraft Ltd.)
applied for a type certificate for the BAe
Model 4100 (currently Jetstream Model
4101) airplane in the transport airplane
category. The Jetstream Model 4101 is a
transport category airplane powered by
two Garrett TPE331-14GR/HR Series
turbo-propeller engines mounted on the
wing. McCauley Model B/C
5JFR36C1101/2 or 3/4-/1L114 G/H CA-0
five-blade propellers are installed. The
airplane is type certificated with two

flight crewmembers and up to 30
passengers.

The Jetstream Model 4101 will
incorporate an unusual design feature,
the Automatic Takeoff Thrust Control
System (ATTCS), referred to by
Jetstream as Automatic Power Reserve
or APR, to show compliance with the
approach climb requirements of
§25.121(d). Appendix | to part 25 limits
the application of performance credit for
ATTCS to takeoff only. Since the
airworthiness regulations do not contain
appropriate safety standards for
approach climb performance using
ATTCS, special conditions are required
to ensure a level of safety equivalent to
that established in the regulations.

Type Certification Basis

Under the provisions of §21.101,
Jetstream must show that the Model
4101 series airplanes, as changed,
continues to meet the applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A41NM or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A41NM are as follows:

Based on §821.29 and 21.17 and the
type certification application date, the
applicable U.S. type certification basis
for the Model 4101 was established as
follows:

—~Part 25 of the FAR dated February 1,
1965, as amended by Amendments
25-1 through 25-66 (all based on BAe
application date to CAA), and

—Part 25 of the FAR, Amendments 25—
67, 25-68, 25-69, 25-70, 25-71, and

—Part 25 of the FAR, §§25.361 and
25.729 and paragraphs 25.571(e)(2),
25.773(b)(2) and 25.905(d), all as
amended by Amendment 25-72, and

—Section 25.1419 as amended by
Amendments 25-1 through 25-66,
and

—Special Conditions (SC) as follows:

—Special Conditions No. 25-ANM-48
issued August 29, 1991, Lightning and
High Intensity Radiated Fields (HIRF)

—Special Conditions No. 25-ANM-45
issued July 9, 1991, Cabin Aisle
Width, and

—The following exemptions were
petitioned for and granted:

—FAA Exemption No. 5587 issued
January 13, 1993, Head Impact
Criteria (25.562(c)(5)) for the three
most forward passenger seats in
passenger cabin, and

—Equivalent safety findings as follows:

—25.349 of the FAR, Rolling Conditions
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—25.729(e)(2) of the FAR, Landing Gear
Aural Warning

—25.811(d)(2) of the FAR, Emergency
Exit Marking, Over Wing Exits

—25.1182 of the FAR, Nacelle areas
behind firewalls, and

—Part 34 of the FAR effective
September 10, 1990, and

—~Part 36 of the FAR effective December
1, 1969, including Amendments 36-1
through 36-18, including Appendices
A, B, and C.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25 as amended) do not contain
adequate or appropriate safety standards
for Jetstream Model 4101 series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16 to establish a level of safety
equivalent to that established in the
regulations.

Special conditions, as appropriate, are
issued in accordance with §11.49 after
public notice, as required by §§11.28
and 11.29(b), and become part of the
type certification basis in accordance
with §21.101(b)(2).

Novel or Unusual Design Features

The Jetsteam 4101 is a twin
turbopropeller airplane equipped with
electronic engine controls that protect
against exceeding the engine
temperature and torque limits. It also
incorporates an ATTCS system that can
automatically add power to the
operating engine in the event one engine
fails. This system benefits engine life by
allowing the normal all-engines-
operating power to be set at less than
the maximum available power when the
airplane operation is limited only by
one-engine-inoperative performance
considerations. If an engine fails, the
ATTCS is armed and the operating
engine is above 65% torque, the ATTCS
automatically increases the Exhaust Gas
Temperature (EGT) limit by 40° C and
the torque by 11%, but does not allow
the torque to exceed either the 100%
torque limit or the higher EGT limit.
Therefore, the Jetstream 4101 ATTCS
only provides an increase in power at
temperatures above the normal flat rate
limit temperature.

The part 25 standards for ATTCS,
contained in §25.904 and Appendix I,
specifically restrict performance credit
for ATTCS to takeoff. Expanding the
scope of the standards to include other
phases of flight, including go-around,
was considered at the time the
standards were issued, but flightcrew
workload issues precluded further
consideration. As stated in the preamble
to Amendment 25—-62:

In regard to ATTCS credit for approach
climb and go-around maneuvers, current
regulations preclude a higher thrust for the
approach climb (§25.121(d)) than for the
landing climb (8 25.119). The workload
required for the flightcrew to monitor and
select from multiple in-flight thrust settings
in the event of an engine failure during a
critical point in the approach, landing, or go-
around operations is excessive. Therefore,
the FAA does not agree that the scope of the
amendment should be changed to include the
use of ATTCS for anything except the takeoff
phase. (52 FR 43153, November 9, 1987)

The ATTCS incorporated on the
Jetstream 4101 allows the pilot to use
the same power setting procedure
during a go-around regardless of
whether or not an engine fails. In either
case, the pilot obtains go-around power
by advancing the power levers until
reaching either 100% torque or the EGT
limit. If ATTCS is operating (i.e., one
engine is inoperative), the EGT limit
computed by the electronic engine
control and displayed to the pilot is 40°
C higher than when all engines are
operating. For a go-around in which an
engine fails after go-around power has
been set, the ATTCS operates exactly as
it does during takeoff to automatically
boost power.

The definition of a critical time
interval for the approach climb case,
during which time it must be extremely
improbable to violate a flight path based
on the §25.121(d) gradient requirement
is of primary importance. The
§25.121(d) gradient requirement
implies a minimum one-engine-
inoperative flight path capability with
the airplane in the approach
configuration. The engine may have
been inoperative before initiating the go-
around, or it may become inoperative
during the go-around. The definition of
the critical time interval must consider
both possibilities.

As discussed above, these special
conditions are applicable to the
Jetstream Model 4101. Should Jetstream
Aircraft Limited apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well under the provisions
of §21.101(a)(1).

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register, however, as the
certification date for the Jetstream
Model 4101 is imminent, the FAA finds
that good cause exists to make these
special conditions effective upon
issuance.

Conclusion

This action affects only certain design
features on the Jetsteam Model 4101
airplane. It is not a rule of general
applicability and affects only the
manufacturer who applied to the FAA
for approval of these features on the
airplane.

The substance of these special
conditions has been subject to the notice
and public comment procedure in a
recent instance with no comment. For
this reason and because a delay would
significantly affect the applicant’s
installation of the system and
certification of the airplane, which is
imminent, the FAA has determined that
good cause exists for adopting these
special conditions without notice.
Therefore, special conditions are being
issued for this airplane and made
effective upon issuance.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. app. 1344, 1348(c),
1352, 1354(a), 1355, 1421 through 1431,

1502, 1651(b)(2), 42 U.S.C. 1857f-10, 4321 et
seq.; E.O. 11514; and 49 U.S.C. 106(g).

The Special Conditions

According, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Jetstream Model 4101
airplane.

(a) General: An ATTCS is defined as
the entire automatic system, including
all devices, both mechanical and
electrical, that sense engine failure,
transmit signals, actuate fuel controls or
power levers, or increase engine power
by other means on operating engines to
achieve scheduled thrust or power
increases and furnish cockpit
information on system operation.

(b) Automatic takeoff thrust control
system (ATTCS). The engine power
control system that automatically resets
the power or thrust on the operating
engine (following engine failure during
the approach for landing) must comply
with the following requirements:

(1) Performance and System
Reliability Requirements. The
probability analysis must include
consideration of ATTCS failure
occurring after the time at which the
fightcrew last verifies that the ATTCS is
in a condition to operate until the
beginning of the critical time interval.

(2) Thrust Setting. The initial takeoff
thrust set on each engine at the
beginning of the takeoff roll or go-
around may not be less than:
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(i) Ninety (90) percent of the thrust
level set by the ATTCS (the maximum
takeoff thrust or power approved for the
airplane under existing ambient
conditions);

(ii) That required to permit normal
operation of all safety-related systems
and equipment dependent upon engine
thrust or power lever position; and

(iii) That shown to be free of
hazardous engine response
characteristics when thrust is advanced
from the initial takeoff thrust or power
to the maximum approved takeoff thrust
or power.

(3) Powerplant Controls. In addition
to the requirements of §25.1141, no
single failure or malfunction, or
probable combination thereof, of the
ATTCS, including associated systems,
may cause the failure of any powerplant
function necessary for safety. The
ATTCS must be designed to:

(i) Apply thrust or power on the
operating engine(s), following any one
engine failure during takeoff or go-
around, to achieve the maximum
approved takeoff thrust or power
without exceeding engine operating
limits; and

(ii) Provide a means to verify to the
flightcrew before takeoff and before

2.5 degree
Approach path

beginning an approach for landing that
the ATTCS is in a condition to operate.

(c) Critical Time Interval. The
definition of the Critical Time Interval
in Appendix |, §125.(b) shall be
expanded to include the following:

(1) When conducting an approach for
landing using ATTCS, the critical time
interval is defined as follows:

(i) The critical time interval begins at
a point on a 2.5 degree approach glide
path from which, assuming a
simultaneous engine and ATTCS
failure, the resulting approach climb
flight path intersects a flight path
originating at a later point on the same
approach path corresponding to the Part
25 one-engine-inoperative approach
climb gradient. The period of time from
the point of simultaneous engine and
ATTCS failure to the intersection of
these flight paths must be no shorter
than the time interval used in evaluating
the critical time interval for takeoff
beginning from the point of
simultaneous engine and ATTCS failure
and ending up reaching a height of 400
feet.

(ii) The critical time interval ends at
the point on a minimum performance,
all-engines-operating go-around flight
path from which, assuming a

Time

- Eagine & ATTCS failed

7 A
Engine & ATTCS failed

Engine failed, ATTCS operating
25.121 (d) Gradient Requirement

simultaneous engine and ATTCS
failure, the resulting minimum
approach climb flight path intersects a
flight path corresponding to the Part 25
minimum one-engine-inoperative
approach climb gradient. The all-
engines-operating go-around flight path
and the Part 25 one-engine-inoperative
approach climb gradient flight path
originate from a common pointon a 2.5
degree approach path. The period of
time from the point of simultaneous
engine and ATTCS failure to the
intersection of these flight paths must be
no shorter than the time interval used in
evaluating the critical time interval for
the takeoff beginning from the point of
simultaneous engine and ATTCS failure
and ending upon reaching a height of
400 feet.

(2) the critical time interval must be
determined at the altitude resulting in
the longest critical time interval for
which one-engine-inoperative approach
climb performance data are presented in
the Airplane Flight Manual.

(3) The critical time interval is
illustrated in the following figure:

BILLING CODE 4910-12-M

_
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*The engine and ATTCS failed time
interval must be no shorter than the time
interval from the point of simultaneous
engine and ATTCS failure to a height of 400
feet used to comply with 125.2(b) for ATTCS
use during takeoff.

Issued in Renton, Washington, on
December 6, 1995.

Stewart R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
AMN-100.

[FR Doc. 95-30366 Filed 12—-12-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28390; Amdt. No. 1695]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA ina
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP

amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on November 17,
1995.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:
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§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
8§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective January 4, 1996

Key West, FL, Key West Intl, VOR/DME or
GPS RWY 27, Amdt 2

Key West, FL, Key West Intl, NDB or GPS—
A, Amdt 14

Key West, FL, Key West Intl, RADAR-1,
Amdt 4

Tecumseh, MI, Al Meyers, VOR OR GPS-A,
Amdt 7

Fairmont, NE, Fairmont State Airfield, NDB

RWY 17, Orig
Fairmont, NE, Fairmont State Airfield, NDB
OR GPS RWY 35, Amdt 1

Hartington, NE, Hartington Muni, VOR/DME
RWY 31, Orig

Nebraska City, NE, Nebraska City Muni, NDB
RWY 15, Orig

Nebraska City, NE, Nebraska City Muni, NDB
RWY 33, Orig

Scribner, NE, Scribner State, VOR RWY 35,
Orig

Lexington, TN, Franklin-Wilkins, VOR or
GPS RWY 33, Amdt 10

Louisa, VA, Louisa County-Freeman Field,
LOC RWY 27, Orig

* * * Effective February 1, 1996

Baltimore, MD, Martin State, ILS RWY 33,
Amdt 5

Millville, NJ, Millville Muni, VOR-A, Orig

Millville, NJ, Millville Muni, VOR OR GPS
RWY 19, Amdt 3A

CANCELLED

* * * Effective February 29, 1996

Bastrop, LA, Morehouse Memorial, GPS RWY
16, Orig

St. Charles, MO, St. Charles County Smartt,
GPS RWY 18, Orig

Blacksburg, VA, Virginia Tech, LOC RWY 12,
Amdt 4

[FR Doc. 95-30369 Filed 12-12-95; 8:45 am)]

BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28402; Amdt. No. 1698]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are

needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are

incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
was applied to only these specified
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
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procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant

economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR 97

Air traffic control, Airports,
Navigation (Air).

Issued in Washington, DC on December 1,
1995.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
8§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. SIAP
11/16/95 ....... 1A Pella ....cocooviiiiies Phella Muni ........cccoooiinieiiiiiiee FDC 5/6269 NDB or GPS RWY 34, AMDT
6...
11/16/95 ....... SC Columbia ......cccoeeveeinene Columbia Metropolitan ..................... FDC 5/6251 ILS RWY 29 AMDT 3B...
11/17/95 ....... CA Placerville ...........c.c.c..... Placerville .......c.ccccooiviiiiniiieninen, FDC 5/6284 GPS RWY 5, ORIG...
11/21/95 ....... VT Morrisville ........ccoeviens Morrisville-Stowe State ..................... FDC 5/6339 NDB or GPS-B AMDT 1...
11/22/95 ....... AR Little RoCK ....oovevveercnee Adams Field .........cccoovviininiiciinen, FDC 5/6366 ILS RWY 4R, ORIG...
11/28/95 ....... MN Minneapolis ................... Minneapolis-St Paul Intl (Wold- | FDC 5/6438 ILS RWY 29L AMDT 41...
Chamberlain).

[FR Doc. 95-30367 Filed 12-12-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97

[Docket No. 28401; Amdt. No. 1697]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS-420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, telephone (202)
267-82717.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.
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The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (Air).

Issued in Washington, DC on December 1,
1995.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

8§8§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective January 4, 1996

Jacksonville, FL, Jacksonville Intl, ILS RWY
13, Amdt 5

Olive Branch, MS, Olive Branch, LOC/DME
RWY 18, Orig

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 16L, Amdt 9

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 16R, Amdt 1

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 34L, Amdt 1

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 34R, Amdt 1

Superior, WI, Richard I. Bong, GPS RWY 13,
Orig

Superior, WI, Richard I. Bong, GPS RWY 31,
Orig

* * * Effective February 1, 1996

Syracuse, NY, Syracuse Hancock Intl, VOR or
GPS RWY 14, Amdt 21

* * * Effective February 29, 1996

Crossett, AR, Z M Jack Stell Field, GPS RWY
23, Orig

De Kalb, IL, De Kalb Taylor Muni, GPS RWY
9, Orig

Indianapolis, IN, Indianapolis Metropolitan,
GPS RWY 33, Orig

New Castle, IN, New Castle-Henry Co Muni,
VOR OR GPS RWY 27, Amdt 9

New Castle, IN, New Castle-Henry Co Muni,
NDB OR GPS RWY 9, Amdt 5

New Castle, IN, New Castle-Henry Co Muni,
NDB RWY 27, Amdt 5

Ames, IA, Ames Muni, GPS RWY 31, Orig

Fairfield, 1A, Fairfield Muni, GPS RWY 36,

Orig

Houma, LA, Houma-Terrebonne, GPS RWY
12, Orig

New Orleans, LA, Lakefront, GPS RWY 18R,
Orig

Bar Harbor, ME, Hancock County-Bar Harbor,
GPS RWY 4, Orig

Sullivan, MO, Sullivan Regional, GPS RWY
24, Orig

Woodbine, NJ, Woodbine Muni, VOR-A,
Orig

Woodbine, NJ, Woodbine Muni, VOR or
GPS-A, Amdt 2 Cancelled

Silver City, NM, Grant County, GPS RWY 26,
Orig

Ponca City, OK, Ponca City Muni, NDB OR
GPS RWY 17, Amdt 4

Ponca City, OK, Ponca City Muni, NDB RWY
35, Amdt 3

Ponca City, OK, Ponca City Muni, GPS RWY
35, Orig

[FR Doc. 95-30368 Filed 12-12-95; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 3

Ethics Training for Registrants

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rule.

SUMMARY: OnJuly 22, 1994, the
Commodity Futures Trading
Commission (Commission) published
for comment proposed amendments to
Rule 3.34, which governs ethics training
for Commission registrants. 59 FR
37446. Based upon its review of the
comments received and its own
reconsideration of the proposed
amendments, the Commission has
determined to adopt the rule
amendments as proposed, with certain
modifications discussed herein.
EFFECTIVE DATE: These rule amendments
will become effective January 12, 1996.
However, with respect to existing ethics
training providers, the provision of

§ 3.34(b)(5) relating to promotional and
instructional materials, including
videotape and computer presentations,
will become applicable March 12, 1996.
FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Associate Chief
Counsel, or Myra R. Silberstein,
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Attorney-Advisor, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
N.W., Washington, D.C. 20581.
Telephone (202) 418-5450.

SUPPLEMENTARY INFORMATION:
|. Background

Section 210 of the Futures Trading
Practices Act of 1992 added a new
paragraph (b) to Section 4p of the
Commodity Exchange Act (Act),
mandating ethics training for all persons
registered under the Act.1 On April 15,
1993, the Commission adopted Rule
3.34 to implement this Congressional
mandate.2 By Federal Register release
issued on September 13, 1993, the
Commission provided further guidance
with respect to the contents of
applications to be submitted by persons
seeking to provide ethics training to
registrants.3

Proposed amendments to Rule 3.34,
published in July 1994, would: (1)
require a certification by persons
seeking to provide ethics training that
they would not be disqualified from
registration under the Act; (2) limit
certain representations that ethics
training providers may make concerning
their status as such; (3) facilitate the use
of videotape and electronic
presentations; and (4) enhance the
ability of a registered futures association
to track the ethics training attendance
dates of registrants. The Commission
received four comment letters on the
proposed rule amendments. The
commenters included a registered
futures association, a computer-based
ethics training provider and two other
ethics training providers. The
commenters generally supported, or
acknowledged their understanding of,
the objectives of the proposed rule
amendments. Some commenters,
however, criticized the scope of the
proposed rule amendments. Further,
one of the ethics training providers who
submitted comments requested

1This provision of the Act is codified at 7 U.S.C.
6p(b)(1994) and states that:

The Commission shall issue regulations to require
new registrants, within 6 months after receiving
such registration, to attend a training session, and
all other registrants to attend periodic training
sessions, to ensure that registrants understand their
responsibilities to the public under this Act,
including responsibilities to observe just and
equitable principles of trade, any rule or regulation
of the Commission, any rule of any appropriate
contract market, registered futures association, or
other self-regulatory organization, or any other
applicable Federal or state law, rule or regulation.

258 FR 19575, 19584-19587, 19593-19594 (April
15, 1993).

358 FR 47890 (September 13, 1993). The
Commission has reviewed applications from more
than twenty-five persons seeking to provide ethics
training to registrants.

additional time to update its program
materials to comply with the changes
that would be required by the rule
amendments. Comments addressed to
specific provisions of the proposed rule
amendments and the Commission’s
resolution of the issues raised therein
are discussed below in the context of
the relevant rule provision.

Based upon its review of the
comments received on the proposed
amendments and in light of its
experience in administering this
program, the Commission has adopted
amendments to Rule 3.34 regarding
ethics training providers. The
provisions of Rule 3.34 relating to the
topics to be covered in ethics training
and the minimum requirements for
attendance at such training remain
unchanged. The amendments adopted
herein will, subject to proposed
amendments to Rule 3.34 published in
this edition of the Federal Register,
permit a person to be included by a
registered futures association on a list of
authorized providers of such training
upon filing of a notice with a registered
futures association certifying that: (1) he
is not subject to a statutory
disqualification from registration under
the Act; 4 (2) barred from service on self-
regulatory organization (SRO) governing
boards or committees pursuant to
Commission Rule 1.63 or SRO rules; or
(3) subject to a pending proceeding with
respect to possible violations of the Act
or rules or orders promulgated
thereunder. These amendments will
also prohibit certain representations
with respect to a person’s status as an
ethics training provider; allow wider
use of ethics training presentations by
videotape and computer; and require
ethics training providers to furnish
records of attendees to a registered
futures association upon request.

By separate release published in this
edition of the Federal Register, the
Commission is proposing several
additional amendments to Rule 3.34 to
address certain further issues relating to
ethics training providers. These
amendments would require ethics
training providers other than SROs: (1)
To satisfy the same proficiency testing
requirements as registrants; and (2) have
at least three years of pedagogical or
relevant industry experience.

I1. Amendments to Commission Rule
3.34

A. Required Certifications by Applicants
to Become Ethics Training Providers

Currently, three categories of persons
may provide ethics training to

4 Sections 8a (2) and (3) of the Act, 7 U.S.C. 12a
(2) and (3) (1994).

Commission registrants pursuant to
Rule 3.34: (1) SROs; (2) entities
accredited to conduct continuing
education programs by a state
professional licensing authority in the
fields of law, finance, accounting or
economics; or (3) any other person
whose program ‘‘is approved by the
Commission for this purpose.” 5 The
amendments to Rule 3.34 proposed in
July 1994 would have continued to
permit SROs and state-accredited
continuing education providers to act as
ethics training providers without
compliance with any additional
requirements. With respect to persons
other than SROs or state-accredited
entities, the proposed amendments
would permit such persons to provide
ethics training upon filing of a notice
with a registered futures association
certifying that the person, all principals
thereof (as defined in Commission Rule
3.1(a)) ¢ and any individuals who, on
behalf of such person, conduct in-
person ethics training sessions or
prepare ethics training videotape or
electronic presentations,” are not subject
to: (1) any statutory disqualification
from registration under Sections 8a(2) or
(3) of the Act; 8 (2) a bar from service on
SRO governing boards or committees
arising from relevant disciplinary
history, as specified in Commission
Rule 1.63° or any SRO rule adopted
thereunder; or (3) a pending
adjudicatory proceeding under Sections
6(c), 6(d), 6¢, 6d, 8a or 9 of the Act or

517 CFR 3.34(b)(3)(1995).

617 CFR 3.1(a)(1995).

7Thus, if an entity organizes a corporation to
offer ethics training and hires an instructor to
conduct the lectures, the notice must include
within its coverage the entity, the corporation and
the instructor. Such notice must also be amended
as necessary to cover any additional instructors
required to handle the number of persons enrolling
in the ethics training program.

87 U.S.C. 12a(2) or (3)(1994). The Act specifies
several grounds for disqualification from
registration including, among others, a prior
revocation of registration, felony conviction, and an
injunction relating to futures or securities activities.

9 Pursuant to Rule 1.63, each SRO must maintain
in effect rules which render a person ineligible to
serve on its governing boards, disciplinary
committees, or arbitration panels who, among other
things, has been found within the prior three years
to have committed a disciplinary offense or entered
into a settlement agreement where the charge
involved a “‘disciplinary offense,” is currently
suspended from trading on any contract market, is
suspended or expelled from membership in any
SRO, or is currently subject to an agreement with
the Commission or an SRO not to apply for
registration or membership. A “disciplinary
offense” for these purposes means any violation of
the Act or the rules promulgated thereunder or SRO
rules other than those relating to (1) decorum or
attire, (2) financial requirements, or (3) reporting or
recordkeeping, unless resulting in fines aggregating
more than $5,000 in a calendar year, provided such
SRO rule violations did not involve fraud, deceit or
conversion, or result in a suspension or expulsion.
17 CFR 1.63 (1995).
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Commission Rules 3.55, 3.56 or 3.60.10
This certification procedure will replace
the existing application procedure for
entities that are not SROs or state-
accredited providers of continuing
education in the fields of law, finance,
accounting or economics.

The Commission believes that it is
appropriate to require persons seeking
to act as ethics trainers to provide a
certification of the nature outlined
above in order to assure a minimum
level of fitness to act as ethics trainers.11
The statutory requirement for ethics
training is intended *‘to ensure that
registrants understand their
responsibilities to the public under [the]
Act, including responsibilities to
observe just and equitable principles of
trade, any rule or regulation of the
Commission, any rules of any
appropriate contract market, registered
futures association, or other self-
regulatory organization or any other
applicable Federal or State law, rule or
regulation.” 12 The Commission believes
that, generally, it would be inconsistent
with this Congressional mandate and
contrary to the public interest for a
person to instruct others about their
responsibilities under the Act and other
applicable requirements if such person
has a disciplinary history that reflects a
failure to comply with such provisions.

The Commission has used several
objective, established benchmarks to
identify persons with disciplinary
histories that call into question their
suitability to provide ethics training.
Disqualifying disciplinary histories for
this purpose would be those which
constitute disqualifications from
registration under the Act or bars from
service on SRO governing boards or
committees, pending adjudicatory
proceedings, including disqualification
proceedings relating to possible
violations of the Act or Commission
rules. The Commission has also
provided in the final rules, as in the
proposed rules, that the certification
requirement imposes a continuing duty;
consequently, if the certification

10 A pending proceeding is a basis to bar a person
whose registration has expired within the preceding
sixty days from obtaining a temporary license upon
mailing a new registration application (see 17 CFR
3.11(c)(1)(i)(B), 3.11(c)(1)(ii)(B), 3.12(d)(1)(iv), and
3.12(i)(1)(iv)(1995)), to bar a person from serving as
a sponsor or special supervisor of a conditioned or
restricted registrant (see 17 CFR
3.60(b)(2)(i)(A)(1995)), and to prevent withdrawal
from registration (see 17 CFR 3.33(f)(1) (1995)).

11The requirements discussed above apply to a
certification from any ethics training provider. As
discussed below, if the ethics training provider will
offer training by means of videotape or electronic
presentation, the provider’s certification would also
be required to include a statement with respect to
verification of registrants’ attendance.

12 Section 4p(b) of the Act.

becomes inaccurate, the provider must
so inform the registered futures
association, which shall then refuse to
include such person on, or remove such
person from, the list of ethics training
providers.13

One effect of these amendments is to
permit the National Futures Association
(NFA), currently the only registered
futures association, to maintain a list of
eligible ethics training providers for
purposes of Commission Rule 3.34. In
its comment letter on the proposed
amendments, NFA recommended that
the rule amendments provide
procedural protection for ethics training
providers who are either rejected or
removed from the list by NFA. In
particular, NFA recommended that
providers rejected or removed from the
list be afforded a hearing before NFA
with an opportunity to appeal to the
Commission. The Commission believes
such a procedure to be appropriate and,
accordingly, has incorporated it in the
final rules as subparagraph 3.34(b)(3)(v).
The Commission contemplates that the
hearing before NFA in these
circumstances could be limited to
written submissions and that any
subsequent appeal to the Commission
would be based on the record before
NFA.

NFA also stated in its comment letter
that it was uncertain how information
regarding statutory disqualifications
could be verified, particularly if it could
not require that fingerprints be provided
and thus would be unable to access the
Federal Bureau of Investigations
criminal records database. Although
cognizant of this limitation, the
Commission believes that, in the first
instance, NFA should employ the other
existing databases that it uses to verify
applications of registrants, including the
Clearinghouse of Disciplinary
Information which NFA maintains with
respect to futures industry data and the
Securities and Exchange Commission
database on securities industry
violations.

Another commenter stated that all
ethics training providers, including

13However, if a firm is subject to a pending
adjudicatory proceeding as described above, the
firm may submit a certification to a registered
futures association with an explanation describing
the circumstances of the proceeding, particularly
with respect to the scope and nature of the
proceeding in relation to the size of the firm. For
example, a proceeding that is limited to a single
branch office of a firm and that does not involve
fraud or failure to supervise might be treated
differently than a proceeding involving allegations
extending to the overall operations of the firm or
making claims of fraud. The Commission would
expect the registered futures association to consult
the Commission concerning specific certifications
in cases involving an ethics provider that is or
becomes subject to a proceeding.

state-accredited continuing education
entities and SROs, should be subject to
prior approval by the Commission. The
Commission’s ethics training rule has
not previously required state-accredited
entities and SROs to file an application
before providing ethics training to
registrants. When the Commission
originally adopted Rule 3.34(b), it did
not require applications for
authorization to provide ethics training
by SROs and state-accredited entities
because SROs are subject to the
Commission’s regulatory framework and
oversight, while state-accredited entities
are subject to certification and review by
the relevant state. However, in the
proposed rule amendments published
elsewhere in this edition of the Federal
Register, the Commission is now
proposing that state-accredited entities
be subject to certification and
monitoring applicable to other ethics
training providers, as discussed above.
The Commission believes that in the
absence of such compliance, given the
lack of uniformity in state continuing
education accreditation requirements, it
will not have sufficient assurance that
such providers have a minimum level of
knowledge of relevant statutory and
regulatory requirements or of fitness to
provide ethics training.14

One commenter stated that those
ethics training providers whose
applications to provide ethics training
have already been granted by the
Commission should be exempt from the
certification process set forth in the
proposed amendments to Rule 3.34. The
Commission agrees with this view and
will provide NFA with the current list
of authorized ethics training providers
for inclusion in the list of authorized
providers. However, NFA will be
expected to monitor existing providers
as well as new providers and may
remove any provider for cause as
contemplated by subparagraph
(b)(3)(iv). As noted above, if
circumstances change such that an
ethics provider’s certification becomes
inaccurate, the provider must so inform
the NFA. Upon such notice from the
provider (or otherwise), NFA shall
refuse to include such person on or
remove such person from the list of
authorized providers.

B. Delegation of Authority

The purposes of subparagraphs
(b)(3)(iii) through (b)(3)(v) of Rule 3.34
are to permit NFA to maintain a list of
eligible ethics training providers.

141n the proposing release, the Commission also
is inviting comments concerning the continued
appropriateness of permitting SROs to offer ethics
training without qualifying to do so in the same
manner as other providers.
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Therefore, the Commission hereby
delegates authority to NFA: (1) To
maintain the list of eligible ethics
training providers for purposes of
Commission Rule 3.34, including the
authority to refuse to include persons on
such list pursuant to the criteria set
forth in Rule 3.34(b)(3)(iii) or criteria
established by NFA and approved by
the Commission; (2) to establish
guidelines as to the required proficiency
and experience of ethics training
providers; (3) to receive and evaluate
complaints concerning such providers
and conduct other appropriate reviews
of providers’ operations, subject to
Commission oversight; (4) to develop
appropriate procedures to verify
certifications filed by potential ethics
training providers; and (5) to require
that such certifications be updated
periodically. NFA’s procedures must be
submitted to the Commission for review
pursuant to Section 17(j) of the Act,15
which governs Commission review and
approval of registered futures
association rules.

In its comment letter on the proposed
amendments to Rule 3.34, NFA
supported the Commission’s proposal to
delegate responsibility to NFA for the
processing and review of applications of
prospective ethics training providers
and confirmed its willingness to assume
this responsibility. However, NFA
suggested that the Commission establish
objective standards for NFA to follow in
discharging these responsibilities. NFA
expressed the view that ethics training
providers should satisfy a proficiency
standard that is objective, readily
measurable and would assure that
providers possess a working knowledge
of the industry and its regulations.

As noted above, the Commission is
proposing, by separate Federal Register
release, certain minimum requirements
with respect to proficiency testing and
experience to be applicable to ethics
training providers other than SROs.
These proposals include a requirement
that ethics training providers be subject
to the same proficiency testing
requirements as the registrants they
propose to instruct. This proficiency test
will generally be the National
Commodity Futures Examination (Series
3 Exam).

The Commission is also proposing to
require that ethics training providers
other than SROs demonstrate that they
have at least three years of pedagogical
or relevant industry experience. The
Commission’s delegation of authority to
NFA includes authority to establish
guidelines concerning the specific types
of pro-ficiency tests and experience

157 U.S.C. 21(j)(1994).

necessary to satisfy these
requirements.16 Of course, NFA may
submit to the Commission for decision
any specific matters which have been
delegated to it and Commission staff
will be available to discuss with NFA
staff issues relating to the
implementation of these rules,
including the review of operations of
ethics training providers.

C. Permissible Representations

To date, in granting the applications
of persons seeking to provide ethics
training, the Commission has made
clear that it is not approving the specific
content of the proposed ethics training
program or expressing any opinion as to
the program’s quality or accuracy. The
Commission believes that it is
appropriate to clarify by rule the effect
of authorization to provide ethics
training under Rule 3.34 for all
providers. Accordingly, the Commission
proposed in Rule 3.34(b)(5) to prohibit
any representation or implication that
an ethics training provider has been
sponsored, recommended or approved,
or the provider’s abilities or
qualifications or the content, quality or
accuracy of the training program
provided, has in any respect been
passed upon or endorsed by the
Commission, a registered futures
association, or any representative
thereof.

The commenters voiced no objections
to this proposed provision. However,
one commenter requested that the
effective date of these rule amendments
be delayed for ninety days for existing
ethics training providers to enable them
to modify their presentations and
materials to comply with the adopted
changes. The Commission believes that
all providers should be given ninety
days in which to comply with the
requirement to include the specified
statement in promotional and
instructional material. Therefore, the
effective date of Rule 3.34(b)(5) will be
ninety days following publication,
rather than thirty days following
publication, which is the effective date
for all other provisions.

Accordingly, the Commission has
adopted Rule 3.34(b)(5) to provide that
no SRO, state-accredited continuing
education entity or other person
included on a list of ethics training

16|n comparable areas, such as registration and
review of promotional material, the Commission
has delegated authority to NFA to develop and
implement specific standards and, in those
instances, NFA has established standards above the
minimum levels previously established by the
Commission or set forth in the Act. See, e.g., NFA
Rule 2-8(d) (minimum experience requirements for
an associated person to exercise discretion over an
account).

providers ‘“may represent or imply in
any manner whatsoever that such
person has been sponsored,
recommended or approved, or that such
person’s abilities or qualifications, the
content, quality or accuracy of his
training program, or the positions taken
in the course of resolving any actual or
hypothetical situations presenting
ethical or legal issues,'” have in any
respect been passed upon or endorsed,
by the Commission or a registered
futures association.” Rule 3.34(b)(5)
further provides that any promotional or
instructional material used in
connection with ethics training “‘must
prominently state that the Commission
and any registered futures association
have not reviewed or approved the
specific content of the training program
and do not recommend the provider of
such training.”” 18

In the July 1994 release, the
Commission also proposed to limit the
use an ethics training provider may
make of that status in certain
adjudicatory proceedings. As stated in
the proposing release, the Commission
did not believe that a person should be
able to use his or her status as an ethics
training provider to qualify as an expert
witness or to present expert testimony
in an adjudicatory proceeding before the
Commission or to which the
Commission is a party. While the
commenters voiced no objections to this
provision, the Commission, upon
reconsideration of this issue, has
determined that the prohibitions of the
representations specified in paragraph
(b)(5) should suffice to bar inappropriate
use of status as an ethics training
provider. Therefore, the Commission
has not adopted proposed paragraphs
(b)(5)(ii) and (b)(5)(iii) of Rule 3.34,
which would have limited certain uses
of status as an ethics training provider.
However, the Commission emphasizes
that inclusion on the list of authorized
ethics training providers should not be
viewed as a warranty of expertise and
that in its view such status should not
be accorded weight in determinations of
the provider’s qualifications as an
expert witness.

D. Videotape and Electronic
Presentations

Commission Rule 3.34(b)(3) provides
that a program of ethics training may be

17This additional language has been added to
clarify the proposal and is consistent with the
intent of Rule 3.34.

18Rule 3.34(b)(5) also contains a proviso that it
“shall not be construed to prohibit a statement that
a person is included on a list of ethics training
providers maintained by a registered futures
association if such statement is true in fact and if
the effect of such a listing is not misrepresented.”
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offered by videotape or electronic
presentation. In adopting Rule 3.34, the
Commission initially provided that
videotape or computer training, in lieu
of in-person ethics training, should only
be available when geographical
inconven-ience or other factors made in-
person training impracticable.19
However, in proposing amendments to
Rule 3.34 in July 1994, the Commission
indicated that any registrant may meet
his ethics training requirement through
in-person courses or through the use of
videotape or computer presentations
regardless of circumstances.20

The Commission also wishes to make
clear, however, that if videotape or
electronic training is offered, the
provider must be able to verify that the
video has been viewed or the electronic
training completed by the registrant
before the provider issues a certificate of
attendance to the registrant.2 Therefore,
Rule 3.34(b)(3)(iii)(B), as revised by the
amendments adopted herein, requires
that, if a provider will conduct training
by means of videotape or electronic
presentations, either exclusively or in
addition to in-person training, the
provider’s certification required under
Rule 3.34(b)(3)(iii) must be
supplemented to include a
representation that the provider will
maintain documentation reasonably
designed to verify that registrants have
properly completed ethics training for
the minimum time required (one, two or
four hours).

The Commission envisages that an
appropriate verification regime for a
provider would include procedures
such as the following. The provider
would maintain a list of the computer-
based ethics program purchasers and
match each completed program with a
record of purchase. Registrants would
be required to enter identifying
information, such as name, firm’s name,
business address, telephone number,
date of birth, NFA and/or Social
Security number, on the control disk
and return a signed statement with the
completed computer disk certifying that
he did in fact complete the ethics
training course in the manner set out in
the instructions.

With respect to the fulfillment of the
minimum time requirements and
verification of the registrants’
participation in the program, the ethics
training provider could use a computer-
based test to assure that the registrant
has attained a minimum level of
understanding of the materials covered,
drawing upon matters covered in video

1958 FR 19575, 19586-19587.
2059 FR 37446, 37448.
2158 FR 19575, 19586-19587.

and written materials, as well as the
computer program, to the extent
applicable. To assure that each section
of the program is completed, registrants
would be required to pass each section
of the test prior to answering questions
in later sections of the test. While those
who fail the test would be required to
retake it until it is successfully
completed, only the time spent on the
first test could be credited toward the
ethics training time required by Rule
3.34. Registrants answering quickly
would be given additional questions to
answer, and the program would cease
recording elapsed time for those slow to
answer questions. Thus, registrants
would be monitored both as to time
spent and material covered. If a provider
wished to follow a different verification
regime, he could do so if such steps had
been submitted to and not found
objectionable by a registered futures
association.

The Commission contemplates that an
ethics training provider would be able
to document that a registrant had
undertaken the various steps required
for the provider to verify completion.
The provider would be required under
revised Rule 3.34(b)(4) to maintain
documentation substantiating its
determination that ethics training has
been properly completed by a registrant
and to support its issuance of a
certificate of attendance.22

As noted above with respect to the
limitations upon representations
concerning authorization to provide
ethics training, certain commenters
requested that the effective date of the
rule amendments be delayed for ninety
days for existing ethics training
providers to enable the providers to
modify their video or electronic
presentations and materials to comply
with the rule amendments. Since new
paragraph (b)(5) of Rule 3.34 concerning
permissible representations applies to
all promotional or instructional
materials, that provision encompasses
videotape and electronic presentations.
Accordingly, the deferred effective date
for the provision discussed above
should accommodate any concerns of
these commenters with respect to
videotape or electronic presentations
and materials.

E. Recordkeeping

Rule 3.34(b)(4), which governs
recordkeeping by an ethics training
provider, requires ethics training
providers to maintain records of
materials used in and attendees at such
training in accordance with Commission

22Revised Rule 3.34(b)(4) also requires that
records of trainer evaluations be maintained.

Rule 1.31, i.e., for a five-year period.23
The Commission proposed to add a
provision to these recordkeeping
requirements to require providers of
ethics training to furnish records of
attendees at such training to a registered
futures association in such format as the
registered futures association may
request. As noted in the proposing
release, NFA is willing to compile
information on ethics training
attendance for inclusion in the
registration database and believes that
ethics training providers should
cooperate with NFA requests for the
information which providers are already
required to maintain. In its comment
letter, NFA stated that it was confident
that the Commission’s amendment to
Rule 3.34(b), requiring providers to
furnish a list of ethics training attendees
to NFA, will streamline the
recordkeeping needed in this area.
Further, NFA believes that this
requirement will reduce the burden
borne by registrant firms in determining
whether a prospective employee has
satisfied his ethics training requirement.
The Commission believes compilation
of ethics training attendance data by
NFA (or other registered futures
associations) will produce a central
repository of such information, which
should benefit all registrants and
facilitate oversight of compliance with
the ethics training requirement. To
facilitate NFA’s incorporation of this
data in the registration database, ethics
training providers should include
appropriate identifiers of registrants,
such as NFA identification number, and
follow other format conventions
requested by NFA.

One commenter requested that ethics
training providers be permitted to use
identifiers other than NFA identification
numbers, e.g., name, date of birth or
social security number, in reporting
attendees to NFA. While this comment
may have merit, the final rule
amendments require providers to
respond to NFA requests for information
and to furnish to NFA the information
that providers are already required to
maintain. The specific data needed by
NFA to maintain and compile its
database may be decided by NFA. The
Commission does not believe that it
should be unduly burdensome for ethics
training providers to obtain NFA
identification numbers from attendees,
unless such persons have not yet
registered or filed an application for

2317 CFR 1.31 (1995). When the Commission
adopted Rule 3.34, it stated that it would monitor
the effectiveness of the requirement for maintaining
a record of ethics training attendance and might
reconsider the issue at a later date if appropriate.
58 FR 19575, 19587.
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registration.24 However, NFA should
arrange with providers to accomplish
this task by the most efficient means for
all concerned.

111. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-611 (1988), requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rule amendments
discussed herein will affect only those
ethics training providers that are not
SROs or entities accredited to conduct
continuing education programs by a
state professional licensing authority in
the fields of law, finance, accounting or
economics. The Commission believes
that the impact of these rule
amendments on other providers of
ethics training or persons seeking to
become providers of ethics training
should be minimal. The procedure for
becoming an ethics training provider
will be simplified. The restrictions upon
permissible representations by ethics
training providers concerning their
status as such essentially codify
conditions already imposed by the
Commission to date in granting
applications of individual ethics
training providers. Finally, since ethics
training providers are already required
to maintain records of attendees,
furnishing such information to NFA
upon request should not be unduly
burdensome. Therefore, these rules will
not have significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980
(PRA), 44 U.S.C. 3501 et seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. In
compliance with the PRA, the
Commission has previously submitted
this rule and its associated information
collection requirements to the Office of
Management and Budget. While the
amendments adopted herein have no
burden, Rule 3.34 is a part of a group
of rules which has the following burden:

Rules 3.16, 3.32 and 3.34 (3038-0023,
approved June 2, 1993):

Average Burden Hours Per Response—

1.13
Number of Respondents—60,980
Frequency of Response—On Occasion

and Triennially

24Ethics training may be taken up to six months
prior to the date of application for registration. See
58 FR 19575, 19585.

Persons wishing to comment on the
information which will be required by
these rules as amended should contact
Jeff Hill, Office of Management and
Budget, room 3228, NEOB, Washington,
D.C. 20503, (202) 395-7340. Copies of
the information collection submission to
OMB are available from Joe F. Mink,
CFTC Clearance Officer, 1155 21st St.
N.W., Washington, D.C. 20581, (202)
418-5170.

List of Subjects in 17 CFR Part 3

Registration, Ethics training

Accordingly, the Commission,
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 1a, 4d, 4e, 4g, 4m,
4p, 8a and 17 thereof (7 U.S.C. 1a, 6d,
6e, 6g, 6m, 6p, 12a and 21 (1994)),
hereby amends Part 3 of Chapter | of
Title 17 of the Code of Federal
Regulations as follows:

PART 3—REGISTRATION

1. The authority citation for Part 3
continues to read as follows:

Authority: 7 U.S.C. 14, 2, 4, 4a, 6, 6b, 6d,
6e, 6f, 6g, 6h, 6i, 6k, 6m, 60, 6p, 8, 9, 9a, 12,
123, 13b, 13c, 16a, 18, 19, 21 and 23; 5 U.S.C.
552, 552b.

2. Section 3.34 is amended by revising
paragraphs (b)(3) and (b)(4) and by
adding paragraph (b)(5) to read as
follows:

§3.34 Mandatory ethics training for
registrants.
* * * * *

b * * *

(3) The training required by this
section must be provided by or pursuant
to a program of training (including
videotape or electronic presentation)
sponsored by:

(i) A self-regulatory organization;

(i) An entity accredited to conduct
continuing education programs by a
state professional licensing authority in
the fields of law, finance, accounting or
economics; or,

(iii) A person included on a list
maintained by a registered futures
association who has filed a notice with
the registered futures association
certifying that:

(A) Such person, any principals
thereof (as defined in §3.1(a)) and any
individuals, on behalf of such person,
who present ethics training or who
prepare an ethics training videotape or
electronic presentation are not subject
to:

(1) Statutory disqualification from
registration under Sections 8a(2) or (3)
of the Act;

(2) A bar from service on self-
regulatory organization governing

boards or committees based on
disciplinary histories pursuant to § 1.63
of this chapter or any self-regulatory
organization rule adopted thereunder; or

(3) A pending adjudicatory
proceeding under Sections 6(c), 6(d), 6c,
6d, 8a or 9 of the Act, or 88 3.55, 3.56
or 3.60; and

(B) If the person will conduct training
via videotape or electronic presentation,
either exclusively or in addition to in-
person training, he will maintain
documentation reasonably designed to
verify the attendance of registrants at
such videotape or electronic
presentation for the minimum time
required.

(iv) The certification required by
paragraph (b)(3)(iii) of this section is
continuous and if circumstances change
which result in the certification
becoming inaccurate, the person must
promptly so inform the registered
futures association. Upon notice of such
inaccuracy, the registered futures
association shall refuse to include such
person on or remove such person from
the list referred to in paragraph
(b)(3)(iii) of this section.

(v) The registered futures association
shall develop and submit to the
Commission in accordance with Section
17(j) of the Act rules to provide
reasonable procedures for making
determinations not to include or to
remove persons from the list referred to
in paragraph (b)(3)(iii) of this section.
Such rules shall permit a hearing before
the registered futures association with
an opportunity for appeal to the
Commission. Such appeal shall consist
solely of consideration of the record
before the registered futures association
and the opportunity for the presentation
of supporting reasons to affirm, modify,
or set aside the decision of the
registered futures association.

(4) Any person providing ethics
training under this section must
maintain records of the materials used
in such training, and of the attendees at
such training, documentation to verify
completion by a registrant of training
through videotape or electronic
presentation and evaluations of trainers
in accordance with § 1.31 of this
chapter. All such books and records
shall be open to inspection by any
representative of the Commission or the
U.S. Department of Justice and persons
providing ethics training shall be
subject to audit by any representative of
the Commission. Records of attendees at
such training shall be provided upon
request to a registered futures
association in such format as specified
by the registered futures association.

(5) No person referred to in paragraph
(b)(3) of this section may represent or



Federal Register / Vol. 60, No. 239 / Wednesday, December 13, 1995 / Rules and Regulations 63913

imply in any manner whatsoever that
such person has been sponsored,
recommended or approved, or that such
person’s abilities or qualifications, the
content, quality or accuracy of his
training program, or the positions taken
in the course of resolving any actual or
hypothetical situations presenting
ethical or legal issues, have in any
respect been passed upon or endorsed,
by the Commission, a registered futures
association, or any representative
thereof. Any promotional or
instructional material used in
connection with the training required by
this section must prominently state that
the Commission and any registered
futures association have not reviewed or
approved the specific content of the
training program and do not recommend
the provider of such training: Provided,
however, that this paragraph shall not be
construed to prohibit a statement that a
person is included on a list of ethics
training providers maintained by a
registered futures association if such
statement is true in fact and if the effect
of such a listing is not misrepresented.
* * * * *

Issued in Washington, D.C. on December 7,
1995, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 95-30358 Filed 12—-12-95; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 20, and 25

[TD 8630]

RIN 1545-AR56

Actuarial Tables Exceptions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
income, estate, and gift tax regulations
relating to exceptions to the use of the
valuation tables in the regulations for
valuing annuities, interests for life or a
term of years, and remainder or
reversionary interests, the valuation of
which was the subject of final
regulations published on June 10, 1994.
These regulations are necessary in order
to provide guidance consistent with
court decisions concluding that the
valuation tables are not to be used in
certain situations.

EFFECTIVE DATE: These regulations are
effective December 13, 1995.

FOR FURTHER INFORMATION CONTACT:
William L. Blodgett, telephone (202)
622-3090 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On June 10, 1994, the IRS published
in the Federal Register (59 FR 30100)
final income tax regulations under
sections 170, 642, 664 and 7520 of the
Internal Revenue Code (Code), and final
estate and gift tax regulations under
sections 2031, 2512 and 7520 of the
Code providing actuarial tables to be
used in valuing annuities, interests for
life or a term of years, and remainder or
reversionary interests under section
7520. On June 10, 1994, the IRS also
published in the Federal Register (59
FR 30180) proposed amendments to the
income, estate, and gift tax regulations
prescribing circumstances when the
published actuarial tables cannot be
used to value interests. This regulation
finalizes those amendments.

Written comments responding to the
notice of proposed rulemaking were
received. Requests for a public hearing
were also received but were
subsequently withdrawn. After
consideration of all the comments
received, those amendments are revised
and adopted by this Treasury decision.

Explanation of Provisions

Section 7520(a), which is effective for
transfers after April 30, 1989, provides
that the value of annuities, interests for
life or a term of years, and remainder or
reversionary interests is to be
determined under tables published by
the IRS. Section 7520(e) provides that,
for purposes of section 7520, the term
tables includes formulas. Section
7520(b) provides that section 7520 shall
not apply for purposes of any provision
specified in regulations. The Conference
Report accompanying the Technical and
Miscellaneous Revenue Act of 1988,
H.R. Conf. Rep. No. 1104, 100th Cong.,
2d Sess. 113 (1988) (1988-3 C.B. 603),
states that section 7520 does not apply
in “situations specified in Treasury
regulations.” A summary of the
principal comments received and
revisions made in the final regulations
in response to those comments is
provided below.

1. Valuation of Annuities, Income
Interests, etc.

Under the proposed regulations, the
tables cannot be used if the instrument
of transfer does not provide the
beneficiary of the annuity, income
interest, or remainder interest with the
degree of beneficial enjoyment that is
consistent with the traditional character
of that property interest under

applicable local law. One comment
letter suggested that, as a result of
enactment of section 2702, it may no
longer be necessary to prescribe special
rules in the case of a trust corpus
consisting of nonproductive property. It
was decided to retain these rules
because this issue will continue to arise
in certain situations where section 2702
does not apply; e.g., the valuation of a
gift of an income interest for purposes
of determining the section 2503(b) gift
tax exclusion; the valuation of the
bequest of an income interest for
purposes of the section 2013 estate tax
credit.

In response to comments, the final
regulations provide additional guidance
for determining under what
circumstances a life tenant or term
certain beneficiary of tangible property
possesses adequate beneficial use such
that the tables would be used to value
the interest.

A number of comments were received
on the valuation of an annuity that is
payable from a trust corpus that will
exhaust prior to the annuitant reaching
the presumed terminal age prescribed
by the tables (age 110). Under the
proposed regulations, the interest would
be valued, not as a right to receive the
annuity for the life of the annuitant, but
rather as the right to receive the annuity
for the shorter of the life of the
annuitant or the date on which the
corpus will exhaust. One commentator
agreed that the possibility of exhaustion
of corpus should be taken into account
in cases of relatively severe
underfunding of the trust. However, it
was suggested that, if the underfunding
was relatively less severe, it should be
disregarded. After further consideration
of this issue, the IRS has concluded that
the method described in the proposed
regulations for determining the value of
the annuity is consistent with
fundamental principles for determining
present value and long-standing IRS
position. See, Rev. Rul. 77-454 (1977—
2 C.B. 351); Rev. Rul. 70-452 (1970-2
C.B. 199); Moffett v. Commissioner, 269
F.2d 738 (4th Cir. 1959); United States
v. Dean, 224 F.2d 26 (1st Cir. 1955).
However, in response to requests, the
explanation of the methodology and
computation has been amplified.

2. Terminal IlIness

Under the proposed regulations, the
tables cannot be used if the individual,
who is the measuring life with respect
to the property interest, is terminally ill.
Under the proposed regulations, the
individual is terminally ill if that
individual was known to have an
incurable illness or deteriorating
physical condition such that there is at
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least a 50 percent probability that the
individual will die within one year.

One commentator suggested that the
value of a property interest that is
dependent upon a measuring life should
be determined in all events based on the
mortality component contained in Table
80CNSMT (which is based on the life
experience of the general population),
rather than a mortality component that
reflects the actual terminally ill
condition of the individual. The
commentator also suggested that if
departure from the actuarial tables is
deemed appropriate in the case of
terminally ill individuals, then the
standard in Rev. Rul. 80—80 (1980-1
C.B. 194), which is not explicitly
expressed in the form of a percentage
probability of survival (as is the
standard in the proposed regulations),
adequately differentiates between
individuals that should not be
considered terminally ill and those that
should. This commentator also
questioned whether a percentage
probability standard, such as the one
used in the proposed regulations, would
be feasible to administer.

The IRS continues to believe that
mortality tables such as Table
80CNSMT should not be used to predict
the survival probabilities of an
individual whose time of death is
reasonably predictable based on the
facts presented. To determine whether
the proposed test for classifying an
individual as terminally ill would be
feasible, the IRS consulted with a
number of medical specialists. Medical
experts called upon to assess the
probability of survival of a terminally ill
individual base their assessment on
statistical compilations of the
percentage of individuals who survive
for a specified period of time when
suffering with a particular disease.
Thus, the IRS believes that a test for
classifying an individual as terminally
ill can reasonably be based upon the
probability of survival for a specified
period of time.

One commentator suggested that the
mortality test should take into account
the actual period of survival after the
transfer. For example, if the individual
actually survived for one year, that
individual should not be deemed to
have been terminally ill. Although post-
transaction events are not ordinarily
determinative for valuation purposes,
such events may provide evidence of
value as of the valuation date.
Accordingly, the final regulations
provide a presumption that if the
individual who is the measuring life
survives for eighteen months or longer
after the transfer, that individual shall
be presumed to have not been

terminally ill on the date of the transfer
unless the contrary is established by
clear and convincing evidence.

The commentator also questioned
whether the proposed test for classifying
an individual as terminally ill would
result in the classification of elderly
people suffering from the general
infirmities of old age as “terminally ill.”
The IRS continues to believe that the
test should be consistently applied to
people of all ages. Under the
regulations, the individual must be
inflicted with an incurable illness or
other deteriorating physical condition
that is life threatening. Thus, elderly
people suffering from the general
infirmities of old age, but not from a
specific incurable life-threatening
illness, would not be considered
terminally ill under the test.
Consequently, if an elderly person has
one or more illnesses, none of which,
standing alone or considered together, is
life-threatening, that person would not
be considered to be terminally ill.

The same commentator suggested that
“knowledge” of the terminal illness
should be limited to actual knowledge
by the taxpayer or the decedent, rather
than to “*knowledge” by any of the
parties involved. However, limitation of
the requisite ““knowledge” to the
taxpayer or decedent would present a
significant burden to the IRS regarding
proof and would present opportunities
for easy circumvention. Thus, the IRS
believes that the requirement that the
condition of the individual be “known,”
although not necessarily by the taxpayer
or decedent, is reasonable.

Commentators suggested that the
regulations should make it clear that a
special actuarial factor taking into
account a transferor’s terminal illness
may be used in valuing a transfer to a
pooled income fund. The final
regulations incorporate that suggestion.

Comments were received that the
language in §20.7520-3(b)(3)(ii) of the
proposed regulations regarding the
valuation of a property interest that is
based upon a terminally ill measuring
life, for purposes of determining the
applicable credit for tax on prior
transfers under section 2013, was
ambiguous. Generally, if the final
determination of the estate tax liability
in the transferor’s estate was dependent
on the valuation of the life interest
received by the transferee, then the
value of the property transferred, for
purposes of determining the credit
allowable for the transferee’s estate, is
the value determined previously for the
transferor’s estate. Section 20.7520—
3(b)(3)(ii) of the final regulations
clarifies this rule. The IRS invites
comments on whether the value of a

reversionary interest under section 673
should be determined without regard to
the physical condition of the decedent
immediately before death, a related
issue that was raised by commentators.

3. Application of Actuarial Tables

One commentator suggested that the
tables prescribed by the regulations
must be used for valuing all interests
transferred between April 30, 1989 (the
effective date of section 7520) and
December 13, 1995 (the effective date of
the regulations). However, these
regulations generally adopt principles
established in case law and published
IRS positions. See, e.g., O'Reilly v.
Commissioner, 973 F.2d 1403 (8th Cir.
1992), rem’d, T.C.M. 1994-61
(underproductive income interest);
Estate of McLendon v. Commissioner,
T.C.M. 1993-459; Rev. Rul. 80-80
(1980-1 C.B. 194) (terminal illness of
measuring life); Moffett v.
Commissioner, 269 F.2d 738 (4th Cir.
1959); Rev. Rul. 77-454 (1977-2 C.B.
351) (exhausting corpus). There is no
indication that Congress intended to
supersede this well-established case law
and administrative ruling position when
it enacted section 7520. Consequently,
in the case of transfers prior to the
effective date of these regulations, the
question of whether a particular interest
must be valued based on the tables will
be resolved based on applicable case
law and revenue rulings.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is William L. Blodgett,
Office of Assistant Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.
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List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 20 and
25 are amended as follows:

PART 1—INCOME TAXES

PARAGRAPH 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

PAR. 2. Section 1.7520-3 is amended
by revising paragraph (b) and adding a
sentence at the end of paragraph (c) to
read as follows:

§1.7520-3 Limitation on the application of
section 7520.

* * * * *

(b) Other limitations on the
application of section 7520—(1) In
general—(i) Ordinary beneficial
interests. For purposes of this section:

(A) An ordinary annuity interest is the
right to receive a fixed dollar amount at
the end of each year during one or more
measuring lives or for some other
defined period. A standard section 7520
annuity factor for an ordinary annuity
interest represents the present worth of
the right to receive $1.00 per year for a
defined period, using the interest rate
prescribed under section 7520 for the
appropriate month. If an annuity
interest is payable more often than
annually or is payable at the beginning
of each period, a special adjustment
must be made in any computation with
a standard section 7520 annuity factor.

(B) An ordinary income interest is the
right to receive the income from, or the
use of, property during one or more
measuring lives or for some other
defined period. A standard section 7520
income factor for an ordinary income
interest represents the present worth of
the right to receive the use of $1.00 for
a defined period, using the interest rate
prescribed under section 7520 for the
appropriate month.

(C) An ordinary remainder or
reversionary interest is the right to
receive an interest in property at the end
of one or more measuring lives or some
other defined period. A standard section

7520 remainder factor for an ordinary
remainder or reversionary interest
represents the present worth of the right
to receive $1.00 at the end of a defined
period, using the interest rate prescribed
under section 7520 for the appropriate
month.

(ii) Certain restricted beneficial
interests. A restricted beneficial interest
is an annuity, income, remainder, or
reversionary interest that is subject to a
contingency, power, or other restriction,
whether the restriction is provided for
by the terms of the trust, will, or other
governing instrument or is caused by
other circumstances. In general, a
standard section 7520 annuity, income,
or remainder factor may not be used to
value a restricted beneficial interest.
However, a special section 7520
annuity, income, or remainder factor
may be used to value a restricted
beneficial interest under some
circumstances. See paragraph (b)(4)
Example 2 of this section, which
illustrates a situation where a special
section 7520 actuarial factor is needed
to take into account the shorter life
expectancy of the terminally ill
measuring life. See § 1.7520-1(c) for
requesting a special factor from the
Internal Revenue Service.

(iii) Other beneficial interests. If,
under the provisions of this paragraph
(b), the interest rate and mortality
components prescribed under section
7520 are not applicable in determining
the value of any annuity, income,
remainder, or reversionary interest, the
actual fair market value of the interest
(determined without regard to section
7520) is based on all of the facts and
circumstances if and to the extent
permitted by the Internal Revenue Code
provision applicable to the property
interest.

(2) Provisions of governing instrument
and other limitations on source of
payment—(i) Annuities. A standard
section 7520 annuity factor may not be
used to determine the present value of
an annuity for a specified term of years
or the life of one or more individuals
unless the effect of the trust, will, or
other governing instrument is to ensure
that the annuity will be paid for the
entire defined period. In the case of an
annuity payable from a trust or other
limited fund, the annuity is not
considered payable for the entire
defined period if, considering the
applicable section 7520 interest rate at
the valuation date of the transfer, the
annuity is expected to exhaust the fund
before the last possible annuity payment
is made in full. For this purpose, it must
be assumed that it is possible for each
measuring life to survive until age 110.
For example, for a fixed annuity payable

annually at the end of each year, if the
amount of the annuity payment
(expressed as a percentage of the initial
corpus) is less than or equal to the
applicable section 7520 interest rate at
the date of the transfer, the corpus is
assumed to be sufficient to make all
payments. If the percentage exceeds the
applicable section 7520 interest rate and
the annuity is for a definite term of
years, multiply the annual annuity
amount by the Table B term certain
annuity factor, as described in § 1.7520—
1(c)(2), for the number of years of the
defined period. If the percentage
exceeds the applicable section 7520
interest rate and the annuity is payable
for the life of one or more individuals,
multiply the annual annuity amount by
the Table B annuity factor for 110 years
minus the age of the youngest
individual. If the result exceeds the
limited fund, the annuity may exhaust
the fund, and it will be necessary to
calculate a special section 7520 annuity
factor that takes into account the
exhaustion of the trust or fund. This
computation would be modified, if
appropriate, to take into account
annuities with different payment terms.
See §25.7520-3(b)(2)(v) Example 5 of
this chapter, which provides an
illustration involving an annuity trust
that is subject to exhaustion.

(ii) Income and similar interests—(A)
Beneficial enjoyment. A standard
section 7520 income factor for an
ordinary income interest may not be
used to determine the present value of
an income or similar interest in trust for
a term of years or for the life of one or
more individuals unless the effect of the
trust, will, or other governing
instrument is to provide the income
beneficiary with that degree of
beneficial enjoyment of the property
during the term of the income interest
that the principles of the law of trusts
accord to a person who is unqualifiedly
designated as the income beneficiary of
a trust for a similar period of time. This
degree of beneficial enjoyment is
provided only if it was the transferor’s
intent, as manifested by the provisions
of the governing instrument and the
surrounding circumstances, that the
trust provide an income interest for the
income beneficiary during the specified
period of time that is consistent with the
value of the trust corpus and with its
preservation. In determining whether a
trust arrangement evidences that
intention, the treatment required or
permitted with respect to individual
items must be considered in relation to
the entire system provided for in the
administration of the subject trust.
Similarly, in determining the present
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value of the right to use tangible
property (whether or not in trust) for
one or more measuring lives or for some
other specified period of time, the
interest rate component prescribed
under section 7520 and § 1.7520-1 may
not be used unless, during the specified
period, the effect of the trust, will or
other governing instrument is to provide
the beneficiary with that degree of use,
possession, and enjoyment of the
property during the term of interest that
applicable state law accords to a person
who is unqualifiedly designated as a life
tenant or term holder for a similar
period of time.

(B) Diversions of income and corpus.
A standard section 7520 income factor
for an ordinary income interest may not
be used to value an income interest or
similar interest in property for a term of
years or for one or more measuring lives
if—

(1) The trust, will, or other governing
instrument requires or permits the
beneficiary’s income or other enjoyment
to be withheld, diverted, or
accumulated for another person’s
benefit without the consent of the
income beneficiary; or

(2) The governing instrument requires
or permits trust corpus to be withdrawn
from the trust for another person’s
benefit during the income beneficiary’s
term of enjoyment without the consent
of and accountability to the income
beneficiary for such diversion.

(iii) Remainder and reversionary
interests. A standard section 7520
remainder interest factor for an ordinary
remainder or reversionary interest may
not be used to determine the present
value of a remainder or reversionary
interest (whether in trust or otherwise)
unless, consistent with the preservation
and protection that the law of trusts
would provide for a person who is
unqualifiedly designated as the
remainder beneficiary of a trust for a
similar duration, the effect of the
administrative and dispositive
provisions for the interest or interests
that precede the remainder or
reversionary interest is to assure that the
property will be adequately preserved
and protected (e.g., from erosion,
invasion, depletion, or damage) until
the remainder or reversionary interest
takes effect in possession and
enjoyment. This degree of preservation
and protection is provided only if it was
the transferor’s intent, as manifested by
the provisions of the arrangement and
the surrounding circumstances, that the
entire disposition provide the remainder
or reversionary beneficiary with an
undiminished interest in the property
transferred at the time of the
termination of the prior interest.

(iv) Pooled income fund interests. In
general, pooled income funds are
created and administered to achieve a
special rate of return. A beneficial
interest in a pooled income fund is not
ordinarily valued using a standard
section 7520 income or remainder
interest factor. The present value of a
beneficial interest in a pooled income
fund is determined according to rules
and special remainder factors prescribed
in 8 1.642(c)-6 and, when applicable,
the rules set forth in paragraph (b)(3) of
this section, if the individual who is the
measuring life is terminally ill at the
time of the transfer.

(3) Mortality component. The
mortality component prescribed under
section 7520 may not be used to
determine the present value of an
annuity, income interest, remainder
interest, or reversionary interest if an
individual who is a measuring life is
terminally ill at the time of the
transaction. For purposes of this
paragraph (b)(3), an individual who is
known to have an incurable illness or
other deteriorating physical condition is
considered terminally ill if there is at
least a 50 percent probability that the
individual will die within 1 year.
However, if the individual survives for
eighteen months or longer after the date
of the transaction, that individual shall
be presumed to have not been
terminally ill at the time of the
transaction unless the contrary is
established by clear and convincing
evidence.

(4) Examples. The provisions of this
paragraph (b) are illustrated by the
following examples:

Example 1. Annuity funded with
unproductive property. The taxpayer
transfers corporation stock worth $1,000,000
to a trust. The trust provides for a 6 percent
($60,000 per year) annuity in cash or other
property to be paid to a charitable
organization for 25 years and for the
remainder to be distributed to the donor’s
child. The trust specifically authorizes, but
does not require, the trustee to retain the
shares of stock. The section 7520 interest rate
for the month of the transfer is 8.2 percent.
The corporation has paid no dividends on
this stock during the past 5 years, and there
is no indication that this policy will change
in the near future. Under applicable state
law, the corporation is considered to be a
sound investment that satisfies fiduciary
standards. Therefore, the trust’s sole
investment in this corporation is not
expected to adversely affect the interest of
either the annuitant or the remainder
beneficiary. Considering the 6 percent
annuity payout rate and the 8.2 percent
section 7520 interest rate, the trust corpus is
considered sufficient to pay this annuity for
the entire 25-year term of the trust, or even
indefinitely. Although it appears that neither
beneficiary would be able to compel the

trustee to make the trust corpus produce
investment income, the annuity interest in
this case is considered to be an ordinary
annuity interest, and the standard section
7520 annuity factor may be used to
determine the present value of the annuity.

In this case, the section 7520 annuity factor
would represent the right to receive $1.00 per
year for a term of 25 years.

Example 2. Terminal illness. The taxpayer
transfers property worth $1,000,000 to a
charitable remainder unitrust described in
section 664(d)(2) and §1.664-3. The trust
provides for a fixed-percentage 7 percent
unitrust benefit (each annual payment is
equal to 7 percent of the trust assets as
valued at the beginning of each year) to be
paid quarterly to an individual beneficiary
for life and for the remainder to be
distributed to a charitable organization. At
the time the trust is created, the individual
beneficiary is age 60 and has been diagnosed
with an incurable illness and there is at least
a 50 percent probability of the individual
dying within 1 year. Assuming the
presumption in paragraph (b)(3) of this
section does not apply, because there is at
least a 50 percent probability that this
beneficiary will die within 1 year, the
standard section 7520 unitrust remainder
factor for a person age 60 from the valuation
tables may not be used to determine the
present value of the charitable remainder
interest. Instead, a special unitrust remainder
factor must be computed that is based on the
section 7520 interest rate and that takes into
account the projection of the individual
beneficiary’s actual life expectancy.

(5) Additional limitations. Section
7520 does not apply to the extent as
may otherwise be provided by the
Commissioner.

(c) * * * The provisions of paragraph
(b) of this section are effective with
respect to transactions after December
13, 1995.

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Par. 3. The authority citation for part
20 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 4. Section 20.7520-3 is amended
by revising paragraph (b) and adding a
sentence at the end of paragraph (c) to
read as follows:

§20.7520-3 Limitation on the application
of section 7520.

* * * * *

(b) Other limitations on the
application of section 7520— (1) In
general—(i) Ordinary beneficial
interests. For purposes of this section:

(A) An ordinary annuity interest is the
right to receive a fixed dollar amount at
the end of each year during one or more
measuring lives or for some other
defined period. A standard section 7520
annuity factor for an ordinary annuity
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interest represents the present worth of
the right to receive $1.00 per year for a
defined period, using the interest rate
prescribed under section 7520 for the
appropriate month. If an annuity
interest is payable more often than
annually or is payable at the beginning
of each period, a special adjustment
must be made in any computation with
a standard section 7520 annuity factor.

(B) An ordinary income interest is the
right to receive the income from or the
use of property during one or more
measuring lives or for some other
defined period. A standard section 7520
income factor for an ordinary income
interest represents the present worth of
the right to receive the use of $1.00 for
a defined period, using the interest rate
prescribed under section 7520 for the
appropriate month.

(C) An ordinary remainder or
reversionary interest is the right to
receive an interest in property at the end
of one or more measuring lives or some
other defined period. A standard section
7520 remainder factor for an ordinary
remainder or reversionary interest
represents the present worth of the right
to receive $1.00 at the end of a defined
period, using the interest rate prescribed
under section 7520 for the appropriate
month.

(ii) Certain restricted beneficial
interests. A restricted beneficial interest
is an annuity, income, remainder, or
reversionary interest that is subject to
any contingency, power, or other
restriction, whether the restriction is
provided for by the terms of the trust,
will, or other governing instrument or is
caused by other circumstances. In
general, a standard section 7520
annuity, income, or remainder factor
may not be used to value a restricted
beneficial interest. However, a special
section 7520 annuity, income, or
remainder factor may be used to value
a restricted beneficial interest under
some circumstances. See paragraphs
(b)(2)(v) Example 4 and (b)(4) Example
1 of this section, which illustrate
situations where special section 7520
actuarial factors are needed to take into
account limitations on beneficial
interests. See § 20.7520-1(c) for
requesting a special factor from the
Internal Revenue Service.

(iii) Other beneficial interests. If,
under the provisions of this paragraph
(b), the interest rate and mortality
components prescribed under section
7520 are not applicable in determining
the value of any annuity, income,
remainder, or reversionary interest, the
actual fair market value of the interest
(determined without regard to section
7520) is based on all of the facts and
circumstances if and to the extent

permitted by the Internal Revenue Code
provision applicable to the property
interest.

(2) Provisions of governing instrument
and other limitations on source of
payment—(i) Annuities. A standard
section 7520 annuity factor may not be
used to determine the present value of
an annuity for a specified term of years
or the life of one or more individuals
unless the effect of the trust, will, or
other governing instrument is to ensure
that the annuity will be paid for the
entire defined period. In the case of an
annuity payable from a trust or other
limited fund, the annuity is not
considered payable for the entire
defined period if, considering the
applicable section 7520 interest rate at
the valuation date of the transfer, the
annuity is expected to exhaust the fund
before the last possible annuity payment
is made in full. For this purpose, it must
be assumed that it is possible for each
measuring life to survive until age 110.
For example, for a fixed annuity payable
annually at the end of each year, if the
amount of the annuity payment
(expressed as a percentage of the initial
corpus) is less than or equal to the
applicable section 7520 interest rate at
the date of the transfer, the corpus is
assumed to be sufficient to make all
payments. If the percentage exceeds the
applicable section 7520 interest rate and
the annuity is for a definite term of
years, multiply the annual annuity
amount by the Table B term certain
annuity factor, as described in
§20.7520-1(c)(1), for the number of
years of the defined period. If the
percentage exceeds the applicable
section 7520 interest rate and the
annuity is payable for the life of one or
more individuals, multiply the annual
annuity amount by the Table B annuity
factor for 110 years minus the age of the
youngest individual. If the result
exceeds the limited fund, the annuity
may exhaust the fund, and it will be
necessary to calculate a special section
7520 annuity factor that takes into
account the exhaustion of the trust or
fund. This computation would be
modified, if appropriate, to take into
account annuities with different
payment terms. See § 25.7520-3(b)(2)(v)
Example 5 of this chapter, which
provides an illustration involving an
annuity trust that is subject to
exhaustion.

(i) Income and similar interests—(A)
Beneficial enjoyment. A standard
section 7520 income factor for an
ordinary income interest may not be
used to determine the present value of
an income or similar interest in trust for
a term of years, or for the life of one or
more individuals, unless the effect of

the trust, will, or other governing
instrument is to provide the income
beneficiary with that degree of
beneficial enjoyment of the property
during the term of the income interest
that the principles of the law of trusts
accord to a person who is unqualifiedly
designated as the income beneficiary of
a trust for a similar period of time. This
degree of beneficial enjoyment is
provided only if it was the transferor’s
intent, as manifested by the provisions
of the governing instrument and the
surrounding circumstances, that the
trust provide an income interest for the
income beneficiary during the specified
period of time that is consistent with the
value of the trust corpus and with its
preservation. In determining whether a
trust arrangement evidences that
intention, the treatment required or
permitted with respect to individual
items must be considered in relation to
the entire system provided for in the
administration of the subject trust.
Similarly, in determining the present
value of the right to use tangible
property (whether or not in trust) for
one or more measuring lives or for some
other specified period of time, the
interest rate component prescribed
under section 7520 and § 1.7520-1 of
this chapter may not be used unless,
during the specified period, the effect of
the trust, will or other governing
instrument is to provide the beneficiary
with that degree of use, possession, and
enjoyment of the property during the
term of interest that applicable state law
accords to a person who is unqualifiedly
designated as a life tenant or term
holder for a similar period of time.

(B) Diversions of income and corpus.
A standard section 7520 income factor
for an ordinary income interest may not
be used to value an income interest or
similar interest in property for a term of
years, or for one or more measuring
lives, if—

(1) The trust, will, or other governing
instrument requires or permits the
beneficiary’s income or other enjoyment
to be withheld, diverted, or
accumulated for another person’s
benefit without the consent of the
income beneficiary; or

(2) The governing instrument requires
or permits trust corpus to be withdrawn
from the trust for another person’s
benefit without the consent of the
income beneficiary during the income
beneficiary’s term of enjoyment and
without accountability to the income
beneficiary for such diversion.

(iii) Remainder and reversionary
interests. A standard section 7520
remainder interest factor for an ordinary
remainder or reversionary interest may
not be used to determine the present
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value of a remainder or reversionary
interest (whether in trust or otherwise)
unless, consistent with the preservation
and protection that the law of trusts
would provide for a person who is
unqualifiedly designated as the
remainder beneficiary of a trust for a
similar duration, the effect of the
administrative and dispositive
provisions for the interest or interests
that precede the remainder or
reversionary interest is to assure that the
property will be adequately preserved
and protected (e.g., from erosion,
invasion, depletion, or damage) until
the remainder or reversionary interest
takes effect in possession and
enjoyment. This degree of preservation
and protection is provided only if it was
the transferor’s intent, as manifested by
the provisions of the arrangement and
the surrounding circumstances, that the
entire disposition provide the remainder
or reversionary beneficiary with an
undiminished interest in the property
transferred at the time of the
termination of the prior interest.

(iv) Pooled income fund interests. In
general, pooled income funds are
created and administered to achieve a
special rate of return. A beneficial
interest in a pooled income fund is not
ordinarily valued using a standard
section 7520 income or remainder
interest factor. The present value of a
beneficial interest in a pooled income
fund is determined according to rules
and special remainder factors prescribed
in §1.642(c)-6 of this chapter and,
when applicable, the rules set forth
under paragraph (b)(3) of this section if
the individual who is the measuring life
is terminally ill at the time of the
transfer.

(v) Examples. The provisions of this
paragraph (b)(2) are illustrated by the
following examples:

Example 1. Unproductive property. A died,
survived by B and C. B died two years after
A. A’s will provided for a bequest of
corporation stock in trust under the terms of
which all of the trust income was paid to B
for life. After the death of B, the trust
terminated and the trust property was
distributed to C. The trust specifically
authorized, but did not require, the trustee to
retain the shares of stock. The corporation
paid no dividends on this stock during the
5 years before A’s death and the 2 years
before B’s death. There was no indication
that this policy would change after A’s death.
Under applicable state law, the corporation is
considered to be a sound investment that
satisfies fiduciary standards. The facts and
circumstances, including applicable state
law, indicate that B did not have the legal
right to compel the trustee to make the trust
corpus productive in conformity with the
requirements for a lifetime trust income
interest under applicable local law.
Therefore, B’s life income interest in this case

is considered nonproductive. Consequently,
B’s income interest may not be valued
actuarially under this section.

Example 2. Beneficiary’s right to make
trust productive. The facts are the same as in
Example 1, except that the trustee is not
specifically authorized to retain the shares of
stock. Further, the terms of the trust
specifically provide that B, the life income
beneficiary, may require the trustee to make
the trust corpus productive consistent with
income yield standards for trusts under
applicable state law. Under that law, the
minimum rate of income that a productive
trust may produce is substantially below the
section 7520 interest rate for the month of A’s
death. In this case, because B has the right
to compel the trustee to make the trust
productive for purposes of applicable local
law during the beneficiary’s lifetime, the
income interest is considered an ordinary
income interest for purposes of this
paragraph, and the standard section 7520 life
income interest factor may be used to
determine the present value of B’s income
interest.

Example 3. Discretionary invasion of
corpus. The decedent, A, transferred property
to a trust under the terms of which all of the
trust income is to be paid to A’s child for life
and the remainder of the trust is to be
distributed to a grandchild. The trust
authorizes the trustee without restriction to
distribute corpus to A’s surviving spouse for
the spouse’s comfort and happiness. In this
case, because the trustee’s power to invade
trust corpus is unrestricted, the exercise of
the power could result in the termination of
the income interest at any time.
Consequently, the income interest is not
considered an ordinary income interest for
purposes of this paragraph, and may not be
valued actuarially under this section.

Example 4. Limited invasion of corpus.
The decedent, A, bequeathed property to a
trust under the terms of which all of the trust
income is to be paid to A’s child for life and
the remainder is to be distributed to A’s
grandchild. The trust authorizes the child to
withdraw up to $5,000 per year from the trust
corpus. In this case, the child’s power to
invade trust corpus is limited to an
ascertainable amount each year. Annual
invasions of any amount would be expected
to progressively diminish the property from
which the child’s income is paid.
Consequently, the income interest is not
considered an ordinary income interest for
purposes of this paragraph, and the standard
section 7520 income interest factor may not
be used to determine the present value of the
income interest. Nevertheless, the present
value of the child’s income interest is
ascertainable by making a special actuarial
calculation that would take into account not
only the initial value of the trust corpus, the
section 7520 interest rate for the month of the
transfer, and the mortality component for the
child’s age, but also the assumption that the
trust corpus will decline at the rate of $5,000
each year during the child’s lifetime. The
child’s right to receive an amount not in
excess of $5,000 per year may be separately
valued in this instance and, assuming the
trust corpus would not exhaust before the
child would attain age 110, would be
considered an ordinary annuity interest.

Example 5. Power to consume. The
decedent, A, devised a life estate in 3 parcels
of real estate to A’s surviving spouse with the
remainder to a child, or, if the child doesn’t
survive, to the child’s estate. A also conferred
upon the spouse an unrestricted power to
consume the property, which includes the
right to sell part or all of the property and
to use the proceeds for the spouse’s support,
comfort, happiness, and other purposes. Any
portion of the property or its sale proceeds
remaining at the death of the surviving
spouse is to vest by operation of law in the
child at that time. The child predeceased the
surviving spouse. In this case, the surviving
spouse’s power to consume the corpus is
unrestricted, and the exercise of the power
could entirely exhaust the remainder interest
during the life of the spouse. Consequently,
the remainder interest that is includible in
the child’s estate is not considered an
ordinary remainder interest for purposes of
this paragraph and may not be valued
actuarially under this section.

(3) Mortality component—(i) Terminal
illness. Except as provided in paragraph
(b)(3)(ii) of this section, the mortality
component prescribed under section
7520 may not be used to determine the
present value of an annuity, income
interest, remainder interest, or
reversionary interest if an individual
who is a measuring life is terminally ill
at the time of the decedent’s death. For
purposes of this paragraph (b)(3), an
individual who is known to have an
incurable illness or other deteriorating
physical condition is considered
terminally ill if there is at least a 50
percent probability that the individual
will die within 1 year. However, if the
individual survives for eighteen months
or longer after the date of the decedent’s
death, that individual shall be presumed
to have not been terminally ill at the
date of death unless the contrary is
established by clear and convincing
evidence.

(ii) Terminal illness exceptions. In the
case of the allowance of the credit for
tax on a prior transfer under section
2013, if a final determination of the
federal estate tax liability of the
transferor’s estate has been made under
circumstances that required valuation of
the life interest received by the
transferee, the value of the property
transferred, for purposes of the credit
allowable to the transferee’s estate, shall
be the value determined previously in
the transferor’s estate. Otherwise, for
purposes of section 2013, the provisions
of paragraph (b)(3)(i) of this section
shall govern in valuing the property
transferred. The value of a decedent’s
reversionary interest under sections
2037(b) and 2042(2) shall be determined
without regard to the physical
condition, immediately before the
decedent’s death, of the individual who
is the measuring life.



Federal Register / Vol. 60, No. 239 / Wednesday, December 13, 1995 / Rules and Regulations 63919

(iii) Death resulting from common
accidents. The mortality component
prescribed under section 7520 may not
be used to determine the present value
of an annuity, income interest,
remainder interest, or reversionary
interest if the decedent, and the
individual who is the measuring life,
die as a result of a common accident or
other occurrence.

(4) Examples. The provisions of
paragraph (b)(3) of this section are
illustrated by the following examples:

Example 1. Terminal illness. The decedent
bequeaths $1,000,000 to a trust under the
terms of which the trustee is to pay $103,000
per year to a charitable organization during
the life of the decedent’s child. Upon the
death of the child, the remainder in the trust
is to be distributed to the decedent’s
grandchild. The child, who is age 60, has
been diagnosed with an incurable illness,
and there is at least a 50 percent probability
of the child dying within 1 year. Assuming
the presumption provided for in paragraph
(b)(3)(i) of this section does not apply, the

standard life annuity factor for a person age
60 may not be used to determine the present
value of the charitable organization’s annuity
interest because there is at least a 50 percent
probability that the child, who is the
measuring life, will die within 1 year.
Instead, a special section 7520 annuity factor
must be computed that takes into account the
projection of the child’s actual life
expectancy.

Example 2. Deaths resulting from common
accidents, etc. The decedent’s will
establishes a trust to pay income to the
decedent’s surviving spouse for life. The will
provides that, upon the spouse’s death or, if
the spouse fails to survive the decedent,
upon the decedent’s death the trust property
is to pass to the decedent’s children. The
decedent and the decedent’s spouse die
simultaneously in an accident under
circumstances in which it was impossible to
determine who survived the other. Even if
the terms of the will and applicable state law
presume that the decedent died first with the
result that the property interest is considered
to have passed in trust for the benefit of the
spouse for life, after which the remainder is
to be distributed to the decedent’s children,

the spouse’s life income interest may not be
valued by use of the mortality component
described under section 7520. The result
would be the same even if it was established
that the spouse survived the decedent.

(5) Additional limitations. Section
7520 does not apply to the extent as
may otherwise be provided by the
Commissioner.

(c) * * * The provisions of
paragraph (b) of this section are effective
with respect to estates of decedents
dying after December 13, 1995.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Par. 5. The authority citation for part
25 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *,

Par. 6. In the list below, for each
section indicated in the left column,
remove the language in the middle
column and add the language in the
right column:

Section

Remove

Add

25.2522(c)-3(c)(2)(i) 6th sentence
25.2522(c)-3(c)(2) (vi)(a) 2nd sentence ....
25.2522(c)-3(c)(2) (vii)(a) 2nd sentence ....
25.2522(c)-3(d)(2) introductory text
25.2522(c)-3(d)(2) (iv) 1st sentence
25.2522(c)-3(d)(2)(iv), Example (1) 1st
tence.
25.2522(c)-3(d)(2)(iv), Example (2) 1st
tence.
25.2522(c)-3(d)(2)(iv), Example (3) 1st
tence (each place it appears).
25.2522(c)-3(d)(2)(iv), Example (4) last
tence.
25.2522(c)-3(d)(2)(v)

(€)(2) (i), (iii), and (iV) .oooeooeerrerieeeeeee
Subdivision (v)
Subdivision (vi)
Subdivision (iv), (v), or (vi) of paragraph (c)(2) ..
Paragraph (c)(2)(v)
Paragraph (c)(2)(v)

Paragraph (c)(2)(v)
Paragraph (c)(2)(v)
Paragraph (c)(2)(v)(e)

Paragraph (c)(2)(vi)

(c)(2) (ii), (iii), and (iv).
Paragraph (c)(2)(vi).

Paragraph (c)(2)(vii).

Paragraph (c)(2) (v), (vi), or (vii).
Paragraph (c)(2)(vi).

Paragraph (c)(2)(vi).

Paragraph (c)(2)(vi).
Paragraph (c)(2)(vi).
Paragraph (c)(2)(vi)(e)

Paragraph (c)(2)(vii).

Par. 7. Section 25.7520-3 is amended
by revising paragraph (b) and adding a
sentence at the end of paragraph (c) to
read as follows:

§25.7520-3 Limitation on the application
of section 7520.

* *

(b) Other limitations on the
application of section 7520—(1) In
general—(i) Ordinary beneficial
interests. For purposes of this section:

(A) An ordinary annuity interest is the
right to receive a fixed dollar amount at
the end of each year during one or more
measuring lives or for some other
defined period. A standard section 7520
annuity factor for an ordinary annuity
interest represents the present worth of
the right to receive $1.00 per year for a
defined period, using the interest rate
prescribed under section 7520 for the
appropriate month. If an annuity
interest is payable more often than
annually or is payable at the beginning
of each period, a special adjustment

* * *

must be made in any computation with
a standard section 7520 annuity factor.

(B) An ordinary income interest is the
right to receive the income from or the
use of property during one or more
measuring lives or for some other
defined period. A standard section 7520
income factor for an ordinary income
interest represents the present worth of
the right to receive the use of $1.00 for
a defined period, using the interest rate
prescribed under section 7520 for the
appropriate month. However, in the
case of certain gifts made after October
8, 1990, if the donor does not retain a
qualified annuity, unitrust, or
reversionary interest, the value of any
interest retained by the donor is
considered to be zero if the remainder
beneficiary is a member of the donor’s
family. See §25.2702-2.

(C) An ordinary remainder or
reversionary interest is the right to
receive an interest in property at the end
of one or more measuring lives or some

other defined period. A standard section
7520 remainder factor for an ordinary
remainder or reversionary interest
represents the present worth of the right
to receive $1.00 at the end of a defined
period, using the interest rate prescribed
under section 7520 for the appropriate
month.

(i) Certain restricted beneficial
interests. A restricted beneficial interest
is an annuity, income, remainder, or
reversionary interest that is subject to
any contingency, power, or other
restriction, whether the restriction is
provided for by the terms of the trust,
will, or other governing instrument or is
caused by other circumstances. In
general, a standard section 7520
annuity, income, or remainder factor
may not be used to value a restricted
beneficial interest. However, a special
section 7520 annuity, income, or
remainder factor may be used to value
a restricted beneficial interest under
some circumstances. See paragraphs
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(b)(2)(v) Example 5 and (b)(4) of this
section, which illustrate situations in
which special section 7520 actuarial
factors are needed to take into account
limitations on beneficial interests. See
§25.7520-1(c) for requesting a special
factor from the Internal Revenue
Service.

(iii) Other beneficial interests. If,
under the provisions of this paragraph
(b), the interest rate and mortality
components prescribed under section
7520 are not applicable in determining
the value of any annuity, income,
remainder, or reversionary interest, the
actual fair market value of the interest
(determined without regard to section
7520) is based on all of the facts and
circumstances if and to the extent
permitted by the Internal Revenue Code
provision applicable to the property
interest.

(2) Provisions of governing instrument
and other limitations on source of
payment—(i) Annuities. A standard
section 7520 annuity factor may not be
used to determine the present value of
an annuity for a specified term of years
or the life of one or more individuals
unless the effect of the trust, will, or
other governing instrument is to ensure
that the annuity will be paid for the
entire defined period. In the case of an
annuity payable from a trust or other
limited fund, the annuity is not
considered payable for the entire
defined period if, considering the
applicable section 7520 interest rate on
the valuation date of the transfer, the
annuity is expected to exhaust the fund
before the last possible annuity payment
is made in full. For this purpose, it must
be assumed that it is possible for each
measuring life to survive until age 110.
For example, for a fixed annuity payable
annually at the end of each year, if the
amount of the annuity payment
(expressed as a percentage of the initial
corpus) is less than or equal to the
applicable section 7520 interest rate at
the date of the transfer, the corpus is
assumed to be sufficient to make all
payments. If the percentage exceeds the
applicable section 7520 interest rate and
the annuity is for a definite term of
years, multiply the annual annuity
amount by the Table B term certain
annuity factor, as described in
§25.7520-1(c)(1), for the number of
years of the defined period. If the
percentage exceeds the applicable
section 7520 interest rate and the
annuity is payable for the life of one or
more individuals, multiply the annual
annuity amount by the Table B annuity
factor for 110 years minus the age of the
youngest individual. If the result
exceeds the limited fund, the annuity
may exhaust the fund, and it will be

necessary to calculate a special section
7520 annuity factor that takes into
account the exhaustion of the trust or
fund. This computation would be
modified, if appropriate, to take into
account annuities with different
payment terms.

(i) Income and similar interests—(A)
Beneficial enjoyment. A standard
section 7520 income factor for an
ordinary income interest is not to be
used to determine the present value of
an income or similar interest in trust for
a term of years or for the life of one or
more individuals unless the effect of the
trust, will, or other governing
instrument is to provide the income
beneficiary with that degree of
beneficial enjoyment of the property
during the term of the income interest
that the principles of the law of trusts
accord to a person who is unqualifiedly
designated as the income beneficiary of
a trust for a similar period of time. This
degree of beneficial enjoyment is
provided only if it was the transferor’s
intent, as manifested by the provisions
of the governing instrument and the
surrounding circumstances, that the
trust provide an income interest for the
income beneficiary during the specified
period of time that is consistent with the
value of the trust corpus and with its
preservation. In determining whether a
trust arrangement evidences that
intention, the treatment required or
permitted with respect to individual
items must be considered in relation to
the entire system provided for in the
administration of the subject trust.
Similarly, in determining the present
value of the right to use tangible
property (whether or not in trust) for
one or more measuring lives or for some
other specified period of time, the
interest rate component prescribed
under section 7520 and §1.7520-1 of
this chapter may not be used unless,
during the specified period, the effect of
the trust, will or other governing
instrument is to provide the beneficiary
with that degree of use, possession, and
enjoyment of the property during the
term of interest that applicable state law
accords to a person who is unqualifiedly
designated as a life tenant or term
holder for a similar period of time.

(B) Diversions of income and corpus.
A standard section 7520 income factor
for an ordinary income interest may not
be used to value an income interest or
similar interest in property for a term of
years, or for one or more measuring
lives, if—

(1) The trust, will, or other governing
instrument requires or permits the
beneficiary’s income or other enjoyment
to be withheld, diverted, or
accumulated for another person’s

benefit without the consent of the
income beneficiary; or

(2) The governing instrument requires
or permits trust corpus to be withdrawn
from the trust for another person’s
benefit without the consent of the
income beneficiary during the income
beneficiary’s term of enjoyment and
without accountability to the income
beneficiary for such diversion.

(iii) Remainder and reversionary
interests. A standard section 7520
remainder interest factor for an ordinary
remainder or reversionary interest may
not be used to determine the present
value of a remainder or reversionary
interest (whether in trust or otherwise)
unless, consistent with the preservation
and protection that the law of trusts
would provide for a person who is
unqualifiedly designated as the
remainder beneficiary of a trust for a
similar duration, the effect of the
administrative and dispositive
provisions for the interest or interests
that precede the remainder or
reversionary interest is to assure that the
property will be adequately preserved
and protected (e.g., from erosion,
invasion, depletion, or damage) until
the remainder or reversionary interest
takes effect in possession and
enjoyment. This degree of preservation
and protection is provided only if it was
the transferor’s intent, as manifested by
the provisions of the arrangement and
the surrounding circumstances, that the
entire disposition provide the remainder
or reversionary beneficiary with an
undiminished interest in the property
transferred at the time of the
termination of the prior interest.

(iv) Pooled income fund interests. In
general, pooled income funds are
created and administered to achieve a
special rate of return. A beneficial
interest in a pooled income fund is not
ordinarily valued using a standard
section 7520 income or remainder
interest factor. The present value of a
beneficial interest in a pooled income
fund is determined according to rules
and special remainder factors prescribed
in §1.642(c)-6 of this chapter and, when
applicable, the rules set forth under
paragraph (b)(3) of this section if the
individual who is the measuring life is
terminally ill at the time of the transfer.

(v) Examples. The provisions of this
paragraph (b)(2) are illustrated by the
following examples:

Example 1. Unproductive property. The
donor transfers corporation stock to a trust
under the terms of which all of the trust
income is payable to A for life. Considering
the applicable federal rate under section 7520
and the appropriate life estate factor for a
person A’s age, the value of A’s income
interest, if valued under this section, would



Federal Register / Vol. 60, No. 239 / Wednesday, December 13, 1995 / Rules and Regulations 63921

be $10,000. After A’s death, the trust is to
terminate and the trust property is to be
distributed to B. The trust specifically
authorizes, but does not require, the trustee
to retain the shares of stock. The corporation
has paid no dividends on this stock during
the past 5 years, and there is no indication
that this policy will change in the near
future. Under applicable state law, the
corporation is considered to be a sound
investment that satisfies fiduciary standards.
The facts and circumstances, including
applicable state law, indicate that the income
beneficiary would not have the legal right to
compel the trustee to make the trust corpus
productive in conformity with the
requirements for a lifetime trust income
interest under applicable local law.
Therefore, the life income interest in this
case is considered nonproductive.
Consequently, A’s income interest may not
be valued actuarially under this section.
Example 2. Beneficiary’s right to make
trust productive. The facts are the same as in
Example 1, except that the trustee is not
specifically authorized to retain the shares of
corporation stock. Further, the terms of the
trust specifically provide that the life income
beneficiary may require the trustee to make
the trust corpus productive consistent with
income yield standards for trusts under
applicable state law. Under that law, the
minimum rate of income that a productive
trust may produce is substantially below the
section 7520 interest rate on the valuation
date. In this case, because A, the income
beneficiary, has the right to compel the
trustee to make the trust productive for
purposes of applicable local law during A’s
lifetime, the income interest is considered an

ordinary income interest for purposes of this
paragraph, and the standard section 7520 life
income factor may be used to determine the
value of A’s income interest. However, in the
case of gifts made after October 8, 1990, if the
donor was the life income beneficiary, the
value of the income interest would be
considered to be zero in this situation. See
§25.2702-2.

Example 3. Annuity trust funded with
unproductive property. The donor, who is
age 60, transfers corporation stock worth
$1,000,000 to a trust. The trust will pay a 6
percent ($60,000 per year) annuity in cash or
other property to the donor for 10 years or
until the donor’s prior death. Upon the
termination of the trust, the trust property is
to be distributed to the donor’s child. The
section 7520 rate for the month of the transfer
is 8.2 percent. The corporation has paid no
dividends on the stock during the past 5
years, and there is no indication that this
policy will change in the near future. Under
applicable state law, the corporation is
considered to be a sound investment that
satisfies fiduciary standards. Therefore, the
trust’s sole investment in this corporation is
not expected to adversely affect the interest
of either the annuity beneficiary or the
remainder beneficiary. Considering the 6
percent annuity payout rate and the 8.2
percent section 7520 interest rate, the trust
corpus is considered sufficient to pay this
annuity for the entire 10-year term of the
trust, or even indefinitely. The trust
specifically authorizes, but does not require,
the trustee to retain the shares of stock.
Although it appears that neither beneficiary
would be able to compel the trustee to make
the trust corpus produce investment income,

the annuity interest in this case is considered
to be an ordinary annuity interest, and a
section 7520 annuity factor may be used to
determine the present value of the annuity.

In this case, the section 7520 annuity factor
would represent the right to receive $1.00 per
year for a term of 10 years or the prior death
of a person age 60.

Example 4. Unitrust funded with
unproductive property. The facts are the
same as in Example 3, except that the donor
has retained a unitrust interest equal to 7
percent of the value of the trust property,
valued as of the beginning of each year.
Although the trust corpus is nonincome-
producing, the present value of the donor’s
retained unitrust interest may be determined
by using the section 7520 unitrust factor for
a term of years or a prior death.

Example 5. Eroding corpus in an annuity
trust. (i) The donor, who is age 60 and in
normal health, transfers property worth
$1,000,000 to a trust. The trust will pay a 10
percent ($100,000 per year) annuity to a
charitable organization for the life of the
donor, payable annually, and the remainder
will be distributed to the donor’s child. The
section 7520 rate for the month of the transfer
is 6.8 percent. First, it is necessary to
determine whether the annuity may exhaust
the corpus before all annuity payments are
made. Because it is assumed that any
measuring life may survive until age 110, any
life annuity could require payments until the
measuring life reaches age 110. Based on a
section 7520 interest rate of 6.8 percent, the
determination of whether the annuity may
exhaust the corpus before the annuity
payments are made is computed as follows:

Age to which life anNUIty MAY CONTINMUE .....oouiiiiiiii ittt e st e e s b bt e ek bt e e e bb e e e sabe e e e aateeeaabneeeaneeeaanres 110
Less: Age of measuring life at date of transfer 60
Number of years annuity MaY CONTINUE ......c.oiiiiiiiiiiei ettt san e b e st enbeesare e 50
ANNUAL NNUILY PAYIMENT ...ttt ettt e ettt e e aate e e e aaeeeeaahee e e asbeeeaasbe e e aasbe e e aaRse a2 ambe e a2 b be e e aabe e e e sabeeeeamneeeanneeeanneeesnnen $100,000.00
Times: Table B annuity faCtOr fOr 50 YEAIS .....c..uiiiiiiiiiiieei ettt a e bbbttt et et enne et eeees 14.1577
Present value Of termM CEIrtaiN @NNUITY ......c.oiiiiiiiiiiiie it e et e et e e et e e s bt e e e sabe e e e asbeeeeabbeeesnnbeeesnsseeesnneeas 1,415,770.00

(ii) Since the present value of an annuity
for a term of 50 years exceeds the corpus, the
annuity may exhaust the trust before all
payments are made. Consequently, the
annuity must be valued as an annuity
payable for a term of years or until the prior
death of the annuitant, with the term of years
determined by when the fund will be
exhausted by the annuity payments.

(iii) Using factors based on Table
80CNSMT at 6.8 percent, it is determined
that the fund will be sufficient to make 17
annual payments, but not to make the entire
18th payment. Specifically, the initial corpus
will be able to make payments of $67,287.26
per year for 17 years plus payments of
$32,712.74 per year for 18 years. The annuity
is valued by adding the value of the two
separate temporary annuities.

(iv) Based on Table H of Publication 1457
(a copy of this publication may be purchased
from the Superintendent of Documents,
United States Government Printing Office,
Washington, DC 20402), the present value of
an annuity of $67,287.26 per year payable for
17 years or until the prior death of a person

aged 60 is $579,484.61 ($67,287.26 x 8.6121).
The present value of an annuity of
$32,712.74 per year payable for 18 years or
until the prior death of a person aged 60 is
$287,731.45 ($32,712.74 x 8.7957). Thus, the
present value of the charitable annuity
interest is $867,216.06 ($579,484.61 +
$287,731.45).

(3) Mortality component. The
mortality component prescribed under
section 7520 may not be used to
determine the present value of an
annuity, income interest, remainder
interest, or reversionary interest if an
individual who is a measuring life dies
or is terminally ill at the time the gift
is completed. For purposes of this
paragraph (b)(3), an individual who is
known to have an incurable illness or
other deteriorating physical condition is
considered terminally ill if there is at
least a 50 percent probability that the
individual will die within 1 year.

However, if the individual survives for
eighteen months or longer after the date
the gift is completed, that individual
shall be presumed to have not been
terminally ill at the date the gift was
completed unless the contrary is
established by clear and convincing
evidence.

(4) Example. The provisions of
paragraph (b)(3) of this section are
illustrated by the following example:

Example. Terminal illness. The donor
transfers property worth $1,000,000 to a
child in exchange for the child’s promise to
pay the donor $103,000 per year for the
donor’s life. The donor is age 60 but has been
diagnosed with an incurable illness and has
at least a 50 percent probability of dying
within 1 year. The section 7520 interest rate
for the month of the transfer is 10.6 percent,
and the standard annuity factor at that
interest rate for a person age 60 in normal
health is 7.4230. Thus, if the donor were not
terminally ill, the present value of the
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annuity would be $764,569 ($103,000 x
7.4230). Assuming the presumption provided
in paragraph (b)(3) of this section does not
apply, because there is at least a 50 percent
probability that the donor will die within 1
year, the standard section 7520 annuity factor
may not be used to determine the present
value of the donor’s annuity interest. Instead,
a special section 7520 annuity factor must be
computed that takes into account the
projection of the donor’s actual life
expectancy.

(5) Additional limitations. Section
7520 does not apply to the extent as
may otherwise be provided by the
Commissioner.

(c) * * * The provisions of paragraph
(b) of this section are effective with
respect to gifts made after December 13,
1995.

Michael P. Dolan,
Acting Commissioner of Internal Revenue.

Approved: October 29, 1995.

Leslie Samuels,

Assistant Secretary of the Treasury.

[FR Doc. 95-30272 Filed 12-12-95; 8:45 am)]
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 943

[SPATS No. TX-024-FOR]
Texas Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Texas regulatory
program (hereinafter referred to as the
“Texas program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Texas proposed
revisions to its regulations pertaining to
self-bonding. The amendment is
intended to revise the Texas program to
be consistent with the corresponding
Federal regulations, provide additional
safeguards, and improve operational
efficiency.

EFFECTIVE DATE: December 13, 1995.

FOR FURTHER INFORMATION CONTACT:
Jack R. Carson, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6548, Telephone:
(918) 581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Texas Program

Il. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Texas Program

On February 16, 1980, the Secretary of
the Interior conditionally approved the
Texas program. Background information
on the Texas program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the February
27, 1980, Federal Register (45 FR
12998). Subsequent actions concerning
the conditions of approval and program
amendments can be found at 30 CFR
943.10, 943.15, 943.16.

I1. Submission of the Proposed
Amendment

By letter dated August 11, 1995
(Administrative Record No. TX-593),
Texas submitted a proposed amendment
to its program pursuant to SMCRA.
Texas submitted the proposed
amendment at its own initiative. Texas
proposed to revise 16 Texas
Administrative Code 11.221, Texas Coal
Mining Regulations (TCMR) at
subsection 806.309(j)(2)(C)(iv)
concerning alternative criteria for
acceptance of self-bonds to ensure
reclamation performance.

OSM announced receipt of the
proposed amendment in the September
12, 1995, Federal Register (60 FR
47316), and in the same document
opened the public comment period and
provided an opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment
period would have closed on October
12, 1995.

During its review of the amendment,
OSM identified a concern relating to
TCMR 806.309(j)(2)(C)(iv)(11)(C).
Specifically OSM needed clarification
on what effect, if any, Texas’ existing 25
percent net worth limitation provision
at TCMR 806.309(j)(5)(A) would have on
the proposed 16%5 percent net worth
limitation provision at TCMR
806.309(j)(2)(C)(iv)(I1)(C). OSM notified
Texas of this concern by telephone on
September 23, 1995 (Administrative
Record No. TX-593.03).

By letter dated September 25, 1995
(Administrative Record No. TX-593.02),
Texas responded to OSM’s concern by
submitting a revision to its proposed
program amendment. Texas proposed
an additional revision to TCMR
806.309(j)(2)(C)(iv) by adding the
following clarification provision.

The limitation contained in subparagraph
(IN)(C) of this section applies to applicants or
guarantors qualifying pursuant to
subparagraph (I1) only and does not affect the
limitation set out in Section 806.309(j)(5)(A)
for applicants or guarantors seeking
acceptance of a self-bond pursuant to
paragraphs i—iii or subparagraph (1) of this
section.

Based upon the additional
explanatory revision to the proposed
program amendment submitted by
Texas, OSM reopened the public
comment period in the October 16,
1995, Federal Register (60 FR 53567).
The public comment period closed on
October 31, 1995.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

TCMR 806.309(j)(2)(C)(iv) Self-Bonding:
Requirements for a Business and
Governmental Entities, Alternative
Financial Eligibility Criteria

1. Existing State Regulation
Requirements

Like the Federal self-bonding
regulations at 30 CFR 800.23(b)(3) (i),
(i), and (iii), Texas has standard
financial criteria for self-bonding at
§806.309(j)(2)(C) (i), (ii), and (iii) that
are substantively identical to the
corresponding Federal regulations.
Under the State’s standard criteria, an
applicant can qualify for self-bonding by
meeting one of three criteria that pertain
to having either a bond rating of A or
higher; or $10 million net worth and
certain financial ratio values; or having
fixed assets of $20 million and certain
financial ratio values.

To provide additional flexibility to
financially strong firms, Texas proposed
an alternative four-part test at
§806.309(j)(2)(C)(iv) that was approved
by OSM on February 19, 1992, as an
alternative test under the Texas self-
bonding program (57 FR 5983). Texas’
alternative test allows an applicant to
qualify if it meets four criteria in
combination. Specifically, an applicant
applying for self-bonding under
§806.309(j)(2)(C)(iv) must have an
investment-grade bond rating
(8806.309())(2)(C)(iv)(1)); tangible net
worth of at least $10 million and fixed
assets in the United States of $20
million (8 806.309(j)(2)(C)(iv)(I1)); a ratio
of total liabilities to net worth that is
equal to or less than the industry
median (8§ 806.309(j)(2)(C)(iv)(l11)); and a
ratio of current assets to current
liabilities that is equal to or greater than
the industry median or a current credit
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rating of 4A2 or higher from Dun and
Bradstreet Corporation
(8806.309)())(2)(C)(iv)(1V)).

There is no direct Federal counterpart
regulation to Texas’ alternative test for
self-bonding. However, as explained in
the February 19, 1992, Federal Register
(57 FR 5983), the Director found that
when an applicant for self-bonding in
Texas meets the combined requirements
of the alternative test at
§806.309(j)(2)(C)(iv), the applicant is
complying with financial strength and
solvency requirements that are no less
effective than the standard financial
safeguards of the Federal regulations at
30 CFR 800.23(b)(3).

2. Proposed State Regulation
Requirements

On its own initiative, Texas proposes
to recodify and expand the existing
alternative financial criteria at
§806.309(j)(2)(C)(iv) to provide
applicants a choice between two, four-
part financial tests. The State’s intention
is to maintain consistency with the
Federal regulations while providing
flexibility to financially strong
applicants who apply for self-bonding
under its alternative eligibility criteria.

Texas proposes to recodify its existing
regulations at § 806.309(j)(2)(C)(iv) (1)—
(V) as §806.309(j)(2)(C)(iv)(I) (A), (B),
and (C). This remodified section serves
as the first optional financial test under
the State’s proposed alternative tests for
self-bonding. Texas proposes to add
§806.309(j)(2)(C)(iv)(II) (A), (B), and (C).
This new section constitutes the second
optional financial test under the State’s
proposed alternative tests for self-
bonding.

The State’s proposal allows applicants
the option of qualifying for self-bonding
by meeting the combined requirements
of either subparagraph (I) or
subparagraph (1l) of
§806.309(j)(2)(C)(iv). These proposed
requirements are further discussed
below:

a. Investment-Grade Bond Rating
(Applicable to both Alternative Test |
and Test I). TCMR §806.309(j)(2)(C)(iv).
First, an applicant applying for self-
bonding under either of the two
proposed alternative financial tests at
§806.309(j)(2)(C)(iv) (1) or (II) must have
an investment-grade rating for its most
recent bond issuance (Baa3 or higher
from Moody’s Investor Service and
BBB- or higher from Standard and
Poor’s Corporation). This requirement is
identical to the existing criteria at
§806.309(j)(2)(C)(iv)(1).

In the preamble to the final Federal
self-bonding regulations (48 FR 36418,
August 10, 1983), OSM stated that “The
services [bond rating services] are relied

upon heavily by creditors and maintain
a high rate of predictive success [about
a bond issuer’s ability to re-pay bond
issues].” OSM’s allowance of a bond
rating of ““A or higher” in the Federal
regulations as a stand-alone test for self-
bonding is based on reliance on the
expertise of the rating service to
evaluate the financial position of a firm.
In determining the rating of a bond
issue, rating services conduct an in-
depth financial analysis of the issuer.
Using Standard and Poor’s rating of
bonds issued by public utilities as an
example, some factors that it considers
include: (1) Legal considerations such as
the rate covenant (which defines the
size and source of the utility’s financial
reserve); the flow of funds (or the
priority of claims on the revenue
stream); and the legal implications of
energy sales contracts (the company’s
potential liabilities); (2) economic
considerations such as income trends;
diversification of the employment base
(analysis of key local industries); and
growth trends; and (3) systems
considerations such as projected energy
growth; generating capacity and fuel
sources; and whether customer profiles
indicate that end-users are balanced in
terms of including residential,
commercial and industrial customers.
Also considered are the company’s
capital improvement and financing
plans; the stability and predictability of
the revenue stream pledged to pay debt
service; the liquidity position and
equity position of the company; and the
financial implications of the regulatory
environment.

In the preamble to OSM’s final self-
bonding regulations, OSM also
explained that since it was allowing a
self-bonding applicant to qualify by
meeting one financial test (unlike EPA
that requires more than one test, and
thus allows a lower, investment-grade
bond rating), an applicant that selected
the bond rating test would have to have
bonds rated “A or higher.” This is
because the bond rating of *‘A or higher”
is a stand-alone test in the Federal
regulations. While not specifically
addressed by OSM in its final
regulations on self-bonding, it follows
that a State’s self-bonding program that
requires an applicant to meet multiple
financial criteria in addition to having
an investment-grade bond rating is no
less effective than the Federal
regulations that allow a bond rating of
“A or higher” as a stand-alone financial
test.

As an additional safeguard, Texas is
requiring applicants to notify the
Commission of any rating change to a
lower bond rating than the applicant
had at the time the self-bond was

approved. If an applicant’s rating is
down-graded, then the Commission will
immediately hold a hearing to decide
whether the applicant may remain in
the self-bonding program. This
requirement is in addition to the
existing requirement at § 806.309(j)(8)
for applicants to notify the Commission
if it no longer meets the criteria at (2)(C)
and (2)(D) of the self-bonding
regulations.

b. Alternative Test I. TCMR
806.309(j)(2)(C)(iv)(I)(A). Under
subparagraph (1)(A), Texas proposes to
recodify the exiting requirements at
§806.309(j)(2)(C)(iv)(I) [wherein an
applicant must demonstrate that it has
a tangible net worth of at least $10
million and fixed assets in the United
States totaling at least $20 million].
Other than recodifying this section, no
changes are proposed; therefore, the
requirements at
§806.308(j)(2)(C)(iv)(I)(A) are no less
effective than the Federal self-bonding
requirements at 30 CFR 800.23(b)(3).

TCMR 806.309(j)(2)(C)(iv)(1)(B). Texas
is revising requirements at
§806.309(j)(2)(C)(iv)(ll) to provide
flexibility under the recodified
subparagraph at
§806.309(j)(2)(C)(iv)(1)(B). The State is
revising this sub-part to provide an
optional test whereby an applicant must
demonstrate that it has either a ratio of
total liabilities to net worth of 2.5 or less
or a ratio of total liabilities to net worth
that is equal to or less than the industry
median reported by Dun and Bradstreet
Corporation for the applicant’s primary
SIC code. A ratio value of 2.5 or less is
the current standard test in the State’s
self-bonding program at
§806.309(j)(2)(C) (ii) and (iii), and in the
Federal regulations at 30 CFR
800.23(b)(3) (ii) and (iii). Therefore,
allowing applicants the option of
meeting either the standard ratio value
of 2.5 or less, or having a ratio value that
is equal to or less than the industry
median is no less effective than the
Federal regulations for reasons further
explained below.

The rationale for comparing an
applicant’s ratio of total liabilities to net
worth to the industry median was
discussed in detail in the preamble to
the final Texas rule (57 FR 5983,
February 19, 1992). Industry medians
reflect the relative financial status of
firms within an industry classified by
net worth. Comparing a firm with
current industry medians is more
meaningful than comparing it with
static values for financial ratios that
represent the conditions of an industry
at an historical point in time. OSM
determined that ratio values that are
keyed to an applicant’s industry
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medians are an appropriate measure of
how the applicant performs financially
in comparison to the rest of its industry.
On this basis, OSM approved the use of
industry median values in lieu of the
standard value of 2.5 or less. However,
since OSM’s approval of Texas’
alternative self-bonding test on February
19, 1992, changes have occurred in
general financial accounting
requirements resulting in industry
median values that do not consistently
reflect the true comparative financial
strength of applicants for self-bonding.

For example, the Financial
Accounting Standards Board (FASB) has
issued new accounting standards that
firms must follow in order to be in
compliance with Generally Accepted
Accounting Principles (GAAP). One
such standard is the *““Statement of
Financial Accounting Standards No.
109, ‘Accounting for Income Taxes’”
(SFAS 109) issued in 1991. The effects
of SFAS 109 and another accounting
standard, “Employer’s Accounting for
Postretirement Benefits Other than
Pensions” (SFAS 106), are complex and
affect both sides of a firm’s balance
sheet in a variety of ways.

Upon review, ratio values for a firm
that has adopted SFAS 106 (post-retiree
health benefits) may not compare well
with ratio values for a firm that has not
yet adopted the standard or a firm that
is on different implementation
schedule. On the other hand, a firm that
has adopted SFAS 109 (accounting for
deferred income taxes) may appear
financially stronger than it actually is.
Accounting for deferred tax assets is an
example. In an article entitled
“Evaluating Deferred-Tax Assets: Some
Guidance for Lenders” (Commercial
Lending Review, July 1994, pp. 12-25),
Eugene Comiskey and Charles Mulford
state that “‘deferred tax assets result in
increases to earnings, assets, and
shareholders’ equity which in essence
do not increase the financial strength of
the firm from that before adoption of
FASB 109 [SFAS 109].” The authors
advise that deferred tax assets
“especially those recorded for various
tax carryforwards, share features with
intangible assets—assets that are often
deducted from equity in the
measurement of tangible net worth in
debt covenants.” These examples
illustrate the many complexities
involved in analyzing the
interdependent effects that recent FASB
standards have had on the financial
status of self-bonding applicants.
Therefore, Texas proposes to revise its
alternative test to allow financially
strong applicants the flexibility of
qualifying by either having a ratio of
total liabilities to net worth that meets

the standard criteria (2.5 or less) or a
ratio value that meets the industry
median test.

Changes to accounting standards
notwithstanding, ratio analysis based on
industry medians, (industry norms) has
merit when comparing firms with
similar conditions (net worth and asset
size) in the same industry. However, not
all firms are adopting the FASB
financial accounting standards during
the same accounting year and/or in the
same manner; so the industry medians
do not always reflect a level financial
playing field for the purpose of
comparing a firm to its industry.

Under the State’s proposal, an
applicant that meets the standard
criterion, 2.5 or less for the ratio of total
liabilities to net worth, satisfies the
Federal ceiling for this ratio under the
Federal regulations at 30 CFR
800.23(b)(3) (ii) and (iii). In addition,
the ratio criterion based on comparison
with the industry median is an
approved financial test in the State’s
existing alternative criteria for self-
bonding. Therefore, Texas’ proposed
revision at § 806.309(j)(2)(C)(iv)(1)(B)
that allows an applicant the option of
qualifying under either of these two
ratio criteria is no less effective than the
Federal regulations.

TCMR 806.309(j)(2)(C)(iv)(1)(C). Under
subparagraph (1)(C), Texas proposes to
recodify the existing State requirement
at §806.309(j)(2)(iv)(IV). Other than
recodifying this section, no changes are
proposed. Therefore, the State’s
proposed requirements at
8806.309(j)(2)(iv)(1)(C) are no less
effective than the Federal regulations.

c. Alternative Test Il. TCMR
806.309(j)(2)(C)(iv)(I). Applicants
applying for self-bonding under the
Federal regulations at 30 CFR
800.23(b)(3) (ii) and (iii) and under the
State’s standard self-bonding test at
§806.309(j)(2)(C) (ii) and (iii) are
required to have certain financial ratio
values that indicate solvency and a
reasonable liquidity position. Rather
than measuring an applicant’s liquidity
position by requiring certain values for
the ratio of current assets to current
liabilities and the ratio of total liabilities
to net worth, Texas is proposing
alternative criteria to demonstrate
financial strength.

In OSM’s final self-bonding rules (48
FR 36418, August 10, 1983), OSM
indicated that the self-bonding program
was established at 30 CFR 800.23 for
firms that could demonstrate a low
likelihood of bankruptcy, debts that are
not disproportionate to assets, and
reasonable liquidity. OSM also stated
that the “New §800.23 allows a State to
develop a comprehensive self-bonding

program to balance the risk of forfeiture
versus the benefits to financially sound
operators of a self-bonding program,”
and that . . . “These final rules [Federal
regulations] contain standards general
enough to take into account state-
specific conditions.” To recognize
variability among financially strong
industries mining coal in Texas, the
State proposes to add a second set of
alternative criteria to provide financially
strong applicants an additional option
for demonstrating liquidity and
financial strength. This proposed
alternative test will provide flexibility
and increase the availability of the self-
bonding program without jeopardizing
the level of reclamation assurance.

Texas’ new proposed alternative test
at 8806.309(j)(2)(C)(iv)(Il), consists of
three subparagraphs. All financial
criteria (including the investment-grade
bond rating discussed above) must be
met in combination in order for an
applicant to qualify for self bonding
under this proposed alternative test.

TCMR 806.309()(2)(C)(iv)(IN)(A).
Texas is proposing that an applicant
applying for self-bonding have a net
worth of at least $100 million and fixed
assets in the United States totaling at
least $200 million. These proposed
levels of net worth and fixed assets are
ten times greater than the $10 and $20
million respective levels required by the
standard self-bonding criteria at
§806.309(j)(2)(C) (i), (ii), and (iii), and
the counterpart Federal regulations at 30
CFR 800.23(b)(3) (i), (ii), and (iii).
Intangible assets such as goodwill,
patents, royalties, and trademarks (if
any) are included in the calculation of
net worth in this proposal; whereas in
the existing approved alternative test
and standard criteria, intangible assets
are not counted in the calculation of net
worth. However, the Director finds that
a tenfold increase in the required level
of net worth from $10 million to $100
million provides assurance, no less
effective than the Federal regulations,
that sufficient assets should be available
to conduct reclamation and avoid
bankruptcy. Since the levels of net
worth and fixed assets under this
proposal require financial strength
levels that are higher than the existing
levels in the Federal counterpart
regulations at 30 CFR 800.23(b)(3) (i),
(i), and (iii), the State’s requirements at
§806.309(j)(2)(C)(IV)(I)(A) are no less
effective than the Federal regulations.

TCMR 806.309()(2)(C)(IV)(11)(B).
Under subparagraph (I1)(B), the Texas
proposal requires the applicant to have
issued securities in accordance with the
requirements of the Securities Act of
1933, and that the applicant is subject
to the periodic financial reporting
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requirements established by the
Securities and Exchange Act of 1934. To
protect investors, the Securities and
Exchange Commission (SEC) has
stringent financial disclosure and
reporting requirements for issuers of
securities.

Annual reports filed with the SEC are
readily available public filings that
require disclosure of detailed financial
and business information that exceeds
the level of detail usually found in a
firm’s annual report to its stockholders.
Like the Federal self-bonding program,
whether or not Texas accepts a qualified
applicant’s self-bond is discretionary
with the State. In making this decision,
the State is not limited to the materials
filed by an applicant. In its analysis of
an applicant’s qualifications, Texas can
calculate financial ratios from the
applicant’s balance sheet data, compare
an applicant’s ratios to industry norms,
and conduct any number of other
financial tests to determine whether an
applicant is a good candidate for self-
bonding. Having an applicant’s SEC
financial information at its disposal
places the State in a position to make an
informed decision about a self-bonding
applicant’s qualifications. For example,
in addition to requiring that financial
statements be prepared in conformance
with GAAP, Section 78m.(b)(2)(B) of the
Securities and Exchange Act requires
firms to assure that safeguards are
present to protect assets. Protecting
assets helps assure reasonable liquidity
which is one of the requirements for
qualifying under the Federal and Texas
self-bonding programs.

In lieu of using financial ratios to
measure liquidity, Texas is proposing
that under this alternative test
applicants meet a combination of
requirements including: stringent SEC
financial reporting, an investment-grade
bond rating, and net worth that is six
times the total amount of the applicant’s
outstanding and proposed self-bonds.
Meeting the combined financial
requirements of Texas’ proposed
alternative test will assure that an
applicant has reasonable liquidity and a
low risk of bankruptcy. The requirement
for net worth that is six times the total
self-bonded amount is further discussed
under subparagraph (C) below.

TCMR 806.309(j)(2)(C)(iv)(I1)(C). Like
the Federal self-bonding regulations at
30 CFR 800.23, an applicant applying
for self-bonding under Texas’ standard
test at §806.309(j)(2)(C) (i), (ii), and (iii)
and an applicant applying for self-
bonding under the first of Texas’
alternative tests at
§806.309(j)(2)(C)(iv)(l) may not have
outstanding and proposed self-bonds
that are greater than 25 percent of the

applicant’s tangible net worth in the
United States. In other words, tangible
net worth must be four times the
outstanding and proposed self-bonded
amount. Tangible net worth is used as
the basis for comparison with the
amount of proposed and outstanding
self-bonds because intangible assets
such as goodwill, patents, royalties, and
trademarks are difficult to evaluate and
liquidate. Under the new alternative at
§806.309())(2)(C)(iv)(I1)(C), Texas is
proposing that an applicant’s total
outstanding and proposed self-bond
amount not exceed 1673 percent of the
applicant’s net worth in the United
States. In other words, net worth
[including intangible assets] must be six
times the amount of outstanding and
proposed self-bonds. Under this
proposal, Texas is allowing the basis of
comparison to be total net worth
including the calculation for intangible
assets. However, the Director finds that
the inclusion of intangible assets in this
calculation is offset by the State’s
proposal to increase the ratio of net
worth to self-bond amount to six times
rather than four times. This proposed
increase to the required level of net
worth should provide assurance that a
self-bonded permittee has sufficient
assets to perform reclamation and stave
off bankruptcy. Therefore, under this
proposed second alternative test at
§806.309())(2)(C)(iv)(I), Texas is
requiring that an applicant have a
greater financial cushion to protect the
State should it be required to attempt to
recover self-bonded amounts from the
applicant’s assets in the event the
applicant files for bankruptcy.

In the preamble to the final Federal
self-bonding regulations (48 FR 36418,
August 10, 1983), OSM responded to a
commenter who recommended a 6 to 1
ratio of net worth to self-bonded amount
in the Federal regulations ““to be more
in keeping with the rates used by the
surety industry.” OSM responded by
saying that “Although the requirements
of these rules are such that only well-
established, financially solvent business
entities will qualify for self-bonding,
there is always an element of risk
involved in underwriting the obligations
for such companies. The 25 percent
restriction provides a financial cushion,
in the event that a self-bonded entity
should fail, to allow the regulatory
authority to attempt to recoup self-
bonded amounts from the assets of the
bankrupt entity. A 6 to 1 ratio is
considered overly restrictive, especially
in light of other required financial tests
[at 30 CFR 800.23(b)(3)].” The State’s
proposal for a 6 to 1 ratio of net worth
to self-bonded amount plus meeting a

combination of three additional
financial tests (investment-grade bond
rating, $100 million net worth plus $200
million domestic fixed assets, and SEC
financial reporting) is no less effective
than the Federal regulations that require
a 4 to 1 ratio of tangible net worth to
self-bonded amount plus meeting one of
three stand-alone financial tests (bond
rating of A or higher; or $10 million
tangible net worth plus 1.2 or greater
current ratio of assets to liabilities plus
2.5 or less ratio of total liabilities to net
worth; or $20 million domestic fixed
assets plus the same ratio values as
stated above).

d. Based on the above discussions, the
Director finds that Texas’ proposed
financial criteria at TCMR
806.309(j)(2)(C)(iv) (1) and (I1) are either
already contained in Texas’ existing
approved alternative test for self-
bonding or provide financial options for
the new proposed alternative test that
are no less effective at measuring
financial strength and reasonable
liquidity than the Federal self-bonding
regulations at 30 CFR 800.23(b)(3).

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No one requested an
opportunity to speak at a public hearing;
therefore, no hearing was held.

Texas Utilities Services Inc. provided
written support for the proposed
amendment (Administrative Record No.
TX-593.07).

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11((i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Texas program
(Administrative Record No. 593.01).

On September 15, 1995
(Administrative Record No. TX-593.06),
the U.S. Bureau of Land Management
commented that the revised regulations
addressed by the documents appear to
exceed Federal coal standards. On
September 18, 1995 (Administrative
Record No. TX-593.04), the U.S. Army
Corps of Engineers acknowledged that
the revisions were satisfactory. On
October 2, 1995 (Administrative Record
No. TX-593.08), the Natural Resources
Conservation Services responded
without comment.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
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concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq,).
However, none of the revisions that
Texas proposed to make in this
amendment pertain to air or water
quality standards. Therefore, OSM did
not request EPA’s concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comment on the proposed
amendment from EPA (Administrative
Record No. TX-593.01). EPA did not
respond to OSM’s request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. TX-593.01).
Neither SHPO nor ACHP responded to
OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Texas on
August 11, 1995, and as revised on
September 25, 1995, concerning self-
bonding alternative financial
requirements for a business and
governmental entities.

The Director approves the rules as
proposed by Texas with the provision
that they be fully promulgated in
identical form to the rules submitted to
and reviewed by OSM and the public.

The Federal regulations at 30 CFR
943, codifying decisions concerning the
Texas program, are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State program amendment
process and to encourage States to bring
their programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778

(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and the Federal
regulations at 30 CFR 730.11, 732.15,
and 732.17(h)(10), decisions on
proposed State regulatory programs and
program amendments submitted by the
States must be based solely on a
determination of whether the submittal
is consistent with SMCRA and its
implementing Federal regulations and
whether the other requirements of 30
CFR Parts 730, 731, and 732 have been
met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

List of Subjects in 30 CFR Part 943

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 1, 1995.

Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 943—TEXAS

1. The authority citation for Part 943
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 943.15 is amended by
adding paragraph (1) to read as follows:

§943.15 Approval of regulatory program
amendments.
* * * * *

(1) The revisions to the following
regulations at 16 Texas Administrative
Code 11.221, the Coal Mining
Regulations of the Railroad Commission
of Texas, as submitted to OSM on
August 11, 1995, and as revised on
September 25, 1995, are approved
effective December 13, 1995.

TCMR 806.309(j)(2)(C)(iv)
(H(A), (B), and (C).

Self-bonding:
financial re-
quirements
for a busi-
ness and
governmental
entities, Al-
ternative Fi-
nancial Eligi-
bility Criteria
Test I.

Self-bonding:
financial re-
quirements
for a busi-
ness and
governmental
entities, Al-
ternative Fi-
nancial Eligi-
bility Criteria
Test II.

[FR Doc. 95-30330 Filed 12-12-95; 8:45 am]
BILLING CODE 4310-05-M

TCMR 806.309(j)(2)(C)(iv)
(I(A), (B), and (C).

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AE28

Confidentiality of Certain Medical
Records

AGENCY: Department of Veterans Affairs.
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ACTION: Final rule.

SUMMARY: This document establishes
Department of Veterans Affairs (VA)
regulations to implement specific
provisions of the Veterans Omnibus
Health Care Act of 1976 and the
Veterans’ Benefits and Services Act of
1988 concerning the confidentiality of
certain medical records. These
regulations protect the confidentiality of
VA records pertaining to drug abuse,
alcoholism or alcohol abuse, infection
with the human immunodeficiency
virus (HIV), and sickle cell anemia.

EFFECTIVE DATE: January 12, 1996.

FOR FURTHER INFORMATION CONTACT:
Celia Winter, Program Specialist,
Veterans Health Administration (161F),
Department of Veterans Affairs, 810
Vermont Avenue, NW, Washington, DC
20420, (202) 273-6274.

SUPPLEMENTARY INFORMATION: On July
26, 1993, at 58 FR 39703, VA published
a notice of proposed rulemaking
(NPRM) concerning the confidentiality
of VA records pertaining to drug abuse,
alcoholism or alcohol abuse, infection
with the human immunodeficiency
virus (HIV) and sickle cell anemia
treatment, rehabilitation, education,
training, evaluation and research
information. Interested parties were
invited to submit written comments on
or before August 25, 1993. Two
comments were received.

Background

VA was mandated by the Veterans
Omnibus Health Care Act of 1976 and
the Veterans’ Benefits and Services Act
of 1988 to publish its own regulations
relative to the confidentiality of medical
records relating to drug abuse,
alcoholism or alcohol abuse, infection
with the HIV, and sickle cell anemia.
VA, generally, has been following the
Department of Health and Human
Services’ regulations on drug and
alcohol abuse which were published in
the Federal Register, July 1, 1975. The
Department of Health and Human
Services (HHS) regulations (42 CFR
§82.1-2.67) were promulgated with the
enactment of legislation specific to
alcohol and drug abuse programs and
confidentiality of records. The
regulations take into consideration the
existing HHS regulations in
implementing the confidentiality
section of the Veterans Omnibus Health
Care Act of 1976. Editorial and
substantive changes were made to the
HHS regulations which were published
in the Federal Register, June 9, 1987.

The historical development of the
regulations begins with Pub. L. 93-282,
““Comprehensive Alcohol Abuse and

Alcoholism Prevention, Treatment, and
Rehabilitation Act Amendments of
1974,” which provided that the then
Administrator of Veterans Affairs,
through the then Chief Medical Director,
consistent with responsibilities under
Title 38, United States Code, prescribe
regulations applicable to the
confidentiality of medical records
maintained in connection with the
provision of hospital care, nursing home
care, domiciliary care and medical
services under Title 38 to patients
suffering from alcohol abuse,
alcoholism, and drug abuse. In
prescribing and implementing these
regulations, the Secretary of Veterans
Affairs was required to consult with the
Secretary of HHS in order to achieve the
maximum possible coordination of the
regulations.

Congress, recognizing that the
particular problems of confidentiality of
records in the VA health care system
would best be handled by placing
applicable provisions in Title 38, United
States Code, added a new §4132, now
§7332, to Title 38, United States Code,
with the enactment of Pub. L. 94-581,
Veterans Omnibus Health Care Act of
1976. The intent of this legislation was
to ensure confidentiality of certain
medical records by establishing
sanctions for unauthorized disclosure of
information, while at the same time,
meeting the legitimate needs for
disclosure under certain conditions. As
part of this legislation, Congress
imposed upon VA requirements similar
to those of Pub. L. 93-282 noted above
(38 U.S.C. §7334, formerly §4134).

Section 111 of Pub. L. 94-581
replaced, for VA purposes, the
provisions of Sections 122(a) and 303 of
Pub. L. 93-282 (21 U.S.C.8 1175, for
drug records; 42 U.S.C. §4582, for
alcohol records) as the statutory base for
confidentiality of drug and alcohol
abuse records for those patients treated
by VA medical facilities. Additionally,
it replaced Section 109 of Pub. L. 93—
82 (38 U.S.C. §1753(b), formerly
§653(b)) which provided for
confidentiality of sickle cell anemia
records and required VA to promulgate
regulations. Pub. L. 94-581, Veterans
Omnibus Health Care Act of 1976,
addressed all three subjects—drug
abuse, alcoholism and sickle cell
anemia records—in its confidentiality
mandate. Section 121 of Pub. L. 100-
322 provided for the confidentiality of
records relating to infection with the
HIV. Accordingly, drug and alcohol
abuse, infection with the HIV, and
sickle cell anemia records are included
in these regulations.

VA has followed regulations on the
confidentiality of patients’ records

related to drug and alcohol abuse as
prescribed in 1975 by the Secretary of
HHS. Certain provisions of the HHS
regulations are inconsistent with VA
requirements and these new VA
regulations address those
inconsistencies. Staff at HHS reviewed a
draft of the regulations prior to
publication and changes were made
based on the comments where there was
statutory authority for the change.

The HHS regulations as revised in
1987 and further amended on May 5,
1995, cover only alcohol and drug abuse
information that is obtained by a
specialized program or specific provider
whose primary function is the provision
of alcohol or drug abuse diagnosis,
treatment, or referral for treatment. The
1987 regulations do not cover alcohol
and drug abuse information obtained by
health care facilities which provide
alcohol and drug abuse care only as an
incident to the provision of general
medical care. The VA regulations
include all records which are
maintained in connection with the
performance of any VA program or
activity (including education, training,
evaluation, treatment, rehabilitation or
research) relating to drug abuse,
alcoholism, infection with the HIV, or
sickle cell anemia in order to provide
greater confidentiality for patients who
are provided care for these conditions.
On May 5, 1995, HHS published a final
rule in 60 FR 22296, amending its
confidentiality regulations with regard
to the definition of “program.” HHS’s
final rule was in direct response to the
holding made by the Ninth Circuit in a
case involving the VA, United States v.
Eide, 875 F.2d 1429, 1438 (9th Cir.
1989). There the court held the VAMC'’s
(VA medical center) general emergency
room to be a “program’’ as defined by
the HHS regulations, upon which VA’s
policy is based. In its final rule, HHS
limited the definition of “‘program” to:
(1) an individual or entity, or an
identified unit within a medical care
facility, who holds itself out as
providing, and provides, alcohol or drug
abuse diagnosis, treatment or referral for
treatment, or (2) medical personnel or
other staff in a general medical care
facility, whose primary function is the
provision of alcohol or drug abuse
diagnosis, treatment or referral for
treatment and who are identified as
such providers. VA's final regulations
DO NOT reflect the same regulatory
language concerning the definition of a
“program’ as the HHS regulations due
to the VA'’s treatment of the
encompassed conditions as an integral
part of the VA medical health care
system and not a separate program
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isolated from other Department
functions. VA believes, as does HHS,
that clarification of this point is
necessary to help prevent other courts
from ruling as the Ninth Circuit did in
Eide, even as to the VA version of these
regulations. Therefore, a specific
example has been added to § 1.460(k)(2)
to reflect that one-time emergency room
care, where neither treatment or referral
for treatment of the underlying drug or
alcohol abuse condition is offered or
sought, does not fall within the purview
of these regulations. It was determined
that a specific example was necessary to
distinguish between those instances
where an individual is brought into an
emergency room for a potential drug
overdose, receives one-time treatment
and is released, from those instances
where an individual enters an
emergency room with, or acquires while
there, the purpose of seeking treatment
for his or her drug addiction, or VA
offers treatment for such condition.

Discussion of Comments

A total of two comments were
received—one from a national medical
specialty society and the other from a
not-for-profit public interest law firm
that specializes in legal and policy
issues related to substance abuse and
HIV/AIDS. One of the commenters
suggested that the regulations be revised
to include a requirement that patients be
given written notice and summary of the
confidentiality protections of the subject
records by 88 1.460 through 1.499. This
provision is included in the HHS
regulations at 42 CFR 2.22. The HHS
regulations provide confidentiality
protections for drug or alcohol abuse
information that is obtained by a
specialized program or specific provider
whose primary function is the provision
of alcohol or drug abuse diagnosis,
treatment, or referral for treatment.
Consequently, the patients are easily
identified at the initiation of treatment
and can be provided the written notice
and summary. The VA regulations,
however, provide for the confidentiality
of all records which are maintained in
connection with the performance of any
VA program or activity. Consequently,
medical care may be given for drug or
alcohol abuse, sickle cell anemia, or
infection with the HIV in conjunction
with, and after the initiation of medical
care for other conditions. These patients
are not as readily recognized as an
individual who should be provided
with the written notice and summary of
the confidentiality protections. While
VA will take efforts to notify patients of
these provisions through notices in
patient information handouts,
handbooks, etc., it would not be

possible to positively assure every
patient will receive the notification as
would be required if provided for in the
regulations. Thus, we have not adopted
this suggestion.

The same commenter suggested the
addition of a provision that would
provide for limitations on court-ordered
disclosure of confidential
communications. They suggested that
disclosure of confidential
communications that a patient provides
to a treatment service be limited to those
situations where a serious crime is
reported or threatened, or where the
patient has already testified about
confidential communications in a
formal proceeding, such as is provided
for by HHS at 42 CFR 2.63. The final
regulations have been revised to include
the suggested provision. This is
consistent with 38 U.S.C. 7334 which
requires that the VA regulations follow
the HHS regulations as far as possible.
Accordingly, it has been added at
§1.491. The provisions previously
published at § 1.491 and following have
been renumbered following the newly
inserted provision.

Another commenter addressed
§1.489(c) which provides for the release
of identifiable patient records to
‘“‘congressional committees or
subcommittees for program oversight
and evaluation if such records pertain to
any matter within the jurisdiction of
such committee or subcommittee.” The
commenter did not understand the
necessity for a broad based
authorization for the release of
individually identifiable patient records
for program oversight and evaluation
and assumed that Congressional
committees would not have a need for
individual records, but rather a
compilation of information without
patient identifiers. It was further stated
that the standards of disclosure to
Congress of individually identifiable
patient records for these diagnoses
should be the same as for other Federal
and State entities. We do not agree with
this suggestion. As part of their
oversight responsibilities, Congressional
committees do review individual
patient treatment issues as well as
overall program issues. In order to carry
out this function, they need access to
treatment information concerning
directly affected individuals. These
responsibilities are not shared nor are
they the responsibility of other Federal
and State entities. For these reasons, the
provision was not revised.

The same commenter recommended a
revision of section 1.487 which provides
for the notification of information
related to infection with the human
immunodeficiency virus to the spouse

or sexual partner of a patient. Disclosure
may be made only after the patient’s
physician or counselor, after making
reasonable efforts to counsel and
encourage the patient to provide the
information to the spouse or sexual
partner, reasonably believes that the
patient will not provide the information
and that the disclosure is necessary to
protect the health of the spouse or
sexual partner. The commenter
recommended that the provision be
refined to include a focus on risk
behavior modification. No changes were
made based on the comment. The
regulation addresses the issue of
confidentiality and the disclosure,
under certain conditions, of the
information to individuals who are at
risk. The issue of risk behavior
modification is best addressed in
treatment and therapeutic publications,
policies, guidelines, etc.

These regulations are not intended to
direct the manner in which substantive
functions, such as research, treatment,
and evaluation should be carried out,
but rather to define the minimum
requirements for the protection of
confidentiality of patient records which
must be satisfied in connection with the
conduct of those functions in order to
carry out the purposes of the
authorizing legislation.

An additional, clarifying change to
the regulations has been made
concerning internal non-patient
investigations and healthcare
inspections conducted by the Office of
Inspector General (OIG). During the
internal review process, a question was
raised by the VA'’s OIG as to whether
OIG would be prohibited access to
records protected by the regulations in
cases involving healthcare inspections
or criminal investigations of non-
patients. Because the statute prohibits
access to such records only where the
patient is the subject of an investigation,
and because the OIG would have a need
for the information in connection with
their duties, we have included language
in 8§1.461(c) that explicitly extends the
exception of coverage of the regulations
to healthcare inspections and non-
patient investigations conducted by
OIG. We have also added language
clarifying that confidential information
obtained by VA components, including
OIG, who have a need for the
information in connection with their
duties, may not be redisclosed except in
accordance with the regulations. These
clarifications from the proposed rule
merely reflect our interpretation of
statutory authority.

Other nonsubstantive changes have
been added for purposes of clarity.
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Executive Order 12866

This regulatory action has been
reviewed by the Office of Management
and Budget under Executive Order
12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 600-612. This rule will
affect VA beneficiaries and will not
affect small businesses. Therefore,
pursuant to 5 U.S.C. 605(b), this final
rule is exempt from the initial and final
regulatory flexibility analyses
requirements of §§ 603 and 604.

The Paperwork Reduction Act

Section 1.475 of this regulation
contains an information collection
requirement that has been approved by
the Office of Management and Budget
(OMB) in accordance with the
requirements of the Paperwork
Reduction Act and has been assigned
OMB Control No. 2900-0544 (expiration
date is October 31, 1996). The
Department of Veterans Affairs
estimates that it will take an average of
five minutes per respondent to provide
the required information for the consent
form and there will be approximately
20,640 such requests made per year.

List of Subjects in 38 CFR Part 1

Administrative procedures, Privacy
Act, Recordkeeping.

Approved: August 24, 1995.

Jesse Brown,
Secretary of Veterans Affairs.

In consideration of the foregoing, the
Department of Veterans Affairs amends
38 CFR part 1, General Provisions, as
follows:

PART 1—GENERAL

1. The authority citation for part 1 is
revised to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Sections 1.460 through 1.499, an
undesignated center heading, note, and
authority citation preceding § 1.460, and
undesignated center headings preceding
881,475, 1,475 and 1,485 and 1,490 are
added to read as follows:

Release of Information from
Department of Veterans Affairs (VA)
Records Relating to Drug Abuse,
Alcoholism or Alcohol Abuse, Infection
with the Human Immunodeficiency
Virus (HIV), or Sickle Cell Anemia

Sec.

1.460 Definitions.

1.461 Applicability.

1.462
1.463
1.464
1.465

Confidentiality restrictions.

Criminal penalty for violations.

Minor patients.

Incompetent and deceased patients.

1.466 Security for records.

1.467 Restrictions on the use of
identification cards and public signs.

1.468 Relationship to Federal statutes
protecting research subjects against
compulsory disclosure of their identity.

1.469 Patient access and restrictions on use.

1.470-1.474 [Reserved]

Disclosures With Patient’s Consent

1.475 Form of written consent.

1.476 Prohibition on redisclosure.

1.477 Disclosures permitted with written
consent.

1.478 Disclosures to prevent multiple
enrollments in detoxification and
maintenance treatment programs; not
applicable to records relating to sickle
cell anemia or infection with the human
immunodeficiency virus.

1.479 Disclosures to elements of the
criminal justice system which have
referred patients.

1.480-1.484 [Reserved]

Disclosures Without Patient Consent

1.485 Medical emergencies.

1.486 Disclosure of information related to
infection with the human
immunodeficiency virus to public health
authorities.

1.487 Disclosure of information related to
infection with the human
immunodeficiency virus to the spouse or
sexual partner of the patient.

1.488 Research activities.

1.489 Audit and evaluation activities.

Court Orders Authorizing Disclosures and
Use

1.490 Legal effect of order.

1.491 Confidential communications.

1.492 Order not applicable to records
disclosed without consent to researchers,
auditors and evaluators.

1.493 Procedures and criteria for orders
authorizing disclosures for noncriminal
purposes.

1.494 Procedures and criteria for orders
authorizing disclosure and use of records
to criminally investigate or prosecute
patients.

1.495 Procedures and criteria for orders
authorizing disclosure and use of records
to investigate or prosecute VA or
employees of VA.

1.496 Orders authorizing the use of
undercover agents and informants to
criminally investigate employees or
agents of VA.

1.497-1.499 [Reserved]

Release of Information From
Department of Veterans Affairs Records
Relating to Drug Abuse, Alcoholism or
Alcohol Abuse, Infection With the
Human Immunodeficiency Virus (HIV),
or Sickle Cell Anemia

Note: Sections 1.460 through 1.499 of this
part concern the confidentiality of
information relating to drug abuse,

alcoholism or alcohol abuse, infection with
the human immunodeficiency virus, or sickle
cell anemia in VA records and are applicable
in combination with other regulations
pertaining to the release of information from
VA records. Sections 1.500 through 1.527,
Title 38, Code of Federal Regulations,
implement the provisions of 38 U.S.C.
885701 and 5702. Sections 1.550 through
1.559 implement the provisions of 5 U.S.C.
§552 (The Freedom of Information Act).
Sections 1.575 through 1.584 implement the
provisions of 5 U.S.C. § 552a (The Privacy
Act of 1974).

The provisions of §§ 1.460 through 1.499 of
this part pertain to any program or activity,
including education, treatment, rehabilitation
or research, which relates to drug abuse,
alcoholism or alcohol abuse, infection with
the human immunodeficiency virus, or sickle
cell anemia. The statutory authority for the
drug abuse provisions and alcoholism or
alcohol abuse provisions of §§ 1.460 through
1.499 is Sec. 111 of Pub. L. 94-581, the
Veterans Omnibus Health Care Act of 1976
(38 U.S.C. 887331 through 7334), the
authority for the human immunodeficiency
virus provisions is Sec. 121 of Pub. L. 100—
322, the Veterans’ Benefits and Services Act
of 1988 (38 U.S.C. § 7332); the authority for
the sickle cell anemia provisions is Sec. 109
of Pub. L. 93-82, the Veterans Health Care
Expansion Act of 1973 (38 U.S.C. §§1751—
1754).

Authority: 38 USC 1751-1754 and 7331—
7334.

§1.460 Definitions.

For purposes of 88 1.460 through
1.499 of this part, the following
definitions apply:

Alcohol abuse. The term ‘“alcohol
abuse’ means the use of an alcoholic
beverage which impairs the physical,
mental, emotional, or social well-being
of the user.

Contractor. The term *‘contractor”
means a person who provides services
to VA such as data processing, dosage
preparation, laboratory analyses or
medical or other professional services.
Each contractor shall be required to
enter into a written agreement
subjecting such contractor to the
provisions of §81.460 through 1.499 of
this part; 38 U.S.C. 5701 and 7332; and
5 U.S.C. 552a and 38 CFR 1.576(g).

Diagnosis. The term “‘diagnosis”
means any reference to an individual’s
alcohol or drug abuse or to a condition
which is identified as having been
caused by that abuse or any reference to
sickle cell anemia or infection with the
human immunodeficiency virus which
is made for the purpose of treatment or
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referral for treatment. A diagnosis
prepared for the purpose of treatment or
referral for treatment but which is not so
used is covered by §§1.460 through
1.499 of this part. These regulations do
not apply to a diagnosis of drug
overdose or alcohol intoxication which
clearly shows that the individual
involved is not an alcohol or drug
abuser (e.g., involuntary ingestion of
alcohol or drugs or reaction to a
prescribed dosage of one or more drugs).

Disclose or disclosure. The term
“disclose” or “disclosure’” means a
communication of patient identifying
information, the affirmative verification
of another person’s communication of
patient identifying information, or the
communication of any information from
the record of a patient who has been
identified.

Drug abuse. The term “‘drug abuse”
means the use of a psychoactive
substance for other than medicinal
purposes which impairs the physical,
mental, emotional, or social well-being
of the user.

Infection with the human
immunodeficiency virus (HIV). The term
“infection with the human
immunodeficiency virus (HIV)” means
the presence of laboratory evidence for
human immunodeficiency virus
infection. For the purposes of §8 1.460
through 1.499 of this part, the term
includes the testing of an individual for
the presence of the virus or antibodies
to the virus and information related to
such testing (including tests with
negative results).

Informant. The term “informant”
means an individual who is a patient or
employee or who becomes a patient or
employee at the request of a law
enforcement agency or official and who
at the request of a law enforcement
agency or official observes one or more
patients or employees for the purpose of
reporting the information obtained to
the law enforcement agency or official.

Patient. The term “patient” means
any individual or subject who has
applied for or been given a diagnosis or
treatment for drug abuse, alcoholism or
alcohol abuse, infection with the human
immunodeficiency virus, or sickle cell
anemia and includes any individual
who, after arrest on a criminal charge,
is interviewed and/or tested in
connection with drug abuse, alcoholism
or alcohol abuse, infection with the
human immunodeficiency virus, or
sickle cell anemia in order to determine
that individual’s eligibility to
participate in a treatment or
rehabilitation program. The term patient
includes an individual who has been
diagnosed or treated for alcoholism,
drug abuse, HIV infection, or sickle cell

anemia for purposes of participation in
a VA program or activity relating to
those four conditions, including a
program or activity consisting of
treatment, rehabilitation, education,
training, evaluation, or research. The
term “‘patient” for the purpose of
infection with the human
immunodeficiency virus or sickle cell
anemia, includes one tested for the
disease.

Patient identifying information. The
term “patient identifying information”
means the name, address, social security
number, fingerprints, photograph, or
similar information by which the
identity of a patient can be determined
with reasonable accuracy and speed
either directly or by reference to other
publicly available information. The term
does not include a number assigned to
a patient by a treatment program, if that
number does not consist of, or contain
numbers (such as social security, or
driver’s license number) which could be
used to identify a patient with
reasonable accuracy and speed from
sources external to the treatment
program.

Person. The term “‘person” means an
individual, partnership, corporation,
Federal, State or local government
agency, or any other legal entity.

Records. The term “records”” means
any information received, obtained or
maintained, whether recorded or not, by
an employee or contractor of VA, for the
purpose of seeking or performing VA
program or activity functions relating to
drug abuse, alcoholism, tests for or
infection with the human
immunodeficiency virus, or sickle cell
anemia regarding an identifiable patient.
A program or activity function relating
to drug abuse, alcoholism, infection
with the human immunodeficiency
virus, or sickle cell anemia includes
evaluation, treatment, education,
training, rehabilitation, research, or
referral for one of these conditions.
Sections 1.460 through 1.499 of this part
apply to a primary or other diagnosis, or
other information which identifies, or
could reasonably be expected to
identify, a patient as having a drug or
alcohol abuse condition, infection with
the human immunodeficiency virus, or
sickle cell anemia (e.g., alcoholic
psychosis, drug dependence), but only if
such diagnosis or information is
received, obtained or maintained for the
purpose of seeking or performing one of
the above program or activity functions.
Sections 1.460 through 1.499 of this part
do not apply if such diagnosis or other
information is not received, obtained or
maintained for the purpose of seeking or
performing a function or activity
relating to drug abuse, alcoholism,

infection with the human
immunodeficiency virus, or sickle cell
anemia for the patient in question.
Whenever such diagnosis or other
information, not originally received or
obtained for the purpose of obtaining or
providing one of the above program or
activity functions, is subsequently used
in connection with such program or
activity functions, those original entries
become a “record” and §8 1.460 through
1.499 of this part thereafter apply to
those entries. Segregability: these
regulations do not apply to records or
information contained therein, the
disclosure of which (the circumstances
surrounding the disclosure having been
considered) could not reasonably be
expected to disclose the fact that a
patient has been connected with a VA
program or activity function relating to
drug abuse, alcoholism, infection with
the human immunodeficiency virus, or
sickle cell anemia.

(1) The following are examples of
instances whereby records or
information related to alcoholism or
drug abuse are covered by the
provisions of §81.460 through 1.499 of
this part:

(i) A patient with alcoholic delirium
tremens is admitted for detoxification.
The patient is offered treatment in a VA
alcohol rehabilitation program which he
declines.

(ii) A patient who is diagnosed as a
drug abuser applies for and is provided
VA drug rehabilitation treatment.

(iii) While undergoing treatment for
an unrelated medical condition, a
patient discusses with the physician his
use and abuse of alcohol. The physician
offers VA alcohol rehabilitation
treatment which is declined by the
patient.

(2) The following are examples of
instances whereby records or
information related to alcoholism or
drug abuse are not covered by the
provisions of §81.460 through 1.499 of
this part:

(i) A patient with alcoholic delirium
tremens is admitted for detoxification,
treated and released with no counseling
or treatment for the underlying
condition of alcoholism.

(ii) While undergoing treatment for an
unrelated medical condition, a patient
informs the physician of a history of
drug abuse fifteen years earlier with no
ingestion of drugs since. The history
and diagnosis of drug abuse is
documented in the hospital summary
and no treatment is sought by the
patient or offered or provided by VA
during the current period of treatment.

(iii) While undergoing treatment for
injuries sustained in an accident, a
patient’s medical record is documented
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to support the judgment of the
physician to prescribe certain alternate
medications in order to avoid possible
drug interactions in view of the patient’s
enrollment and treatment in a non-VA
methadone maintenance program. The
patient states that continued treatment
and follow-up will be obtained from
private physicians and VA treatment for
the drug abuse is not sought by the
patient nor provided or offered by the
staff.

(iv) A patient is admitted to the
emergency room suffering from a
possible drug overdose. The patient is
treated and released; a history and
diagnosis of drug abuse may be
documented in the hospital summary.
The patient is not offered treatment for
the underlying conditions of drug abuse,
nor is treatment sought by the patient
for that condition.

Third party payer. The term “third
party payer’” means a person who pays,
or agrees to pay, for diagnosis or
treatment furnished to a patient on the
basis of a contractual relationship with
the patient or a member of his or her
family or on the basis of the patient’s
eligibility for Federal, State, or local
governmental benefits.

Treatment. The term “treatment”
means the management and care of a
patient for drug abuse, alcoholism or
alcohol abuse, infection with the human
immunodeficiency virus, or sickle cell
anemia, or a condition which is
identified as having been caused by one
or more of these conditions, in order to
reduce or eliminate the adverse effects
upon the patient. The term includes
testing for the human
immunodeficiency virus or sickle cell
anemia.

Undercover agent. The term
“‘undercover agent” means an officer of
any Federal, State, or local law
enforcement agency who becomes a
patient or employee for the purpose of
investigating a suspected violation of
law or who pursues that purpose after
becoming a patient or becoming
employed for other purposes.

(Authority: 38 U.S.C. 7334)

§1.461 Applicability.

(a) General.

(1) Restrictions on disclosure. The
restrictions on disclosure in these
regulations apply to any information
whether or not recorded, which:

(i) Would identify a patient as an
alcohol or drug abuser, an individual
tested for or infected with the human
immunodeficiency virus (HIV), hereafter
referred to as HIV, or an individual with
sickle cell anemia, either directly, by
reference to other publicly available
information, or through verification of

such an identification by another
person; and

(ii) Is provided or obtained for the
purpose of treating alcohol or drug
abuse, infection with the HIV, or sickle
cell anemia, making a diagnosis for that
treatment, or making a referral for that
treatment as well as for education,
training, evaluation, rehabilitation and
research program or activity purposes.

(2) Restriction on use. The restriction
on use of information to initiate or
substantiate any criminal charges
against a patient or to conduct any
criminal investigation of a patient
applies to any information, whether or
not recorded, which is maintained for
the purpose of treating drug abuse,
alcoholism or alcohol abuse, infection
with the HIV, or sickle cell anemia,
making a diagnosis for that treatment, or
making a referral for that treatment as
well as for education, training,
evaluation, rehabilitation, and research
program or activity purposes.

(b) Period covered as affecting
applicability. The provisions of 88 1.460
through 1.499 of this part apply to
records of identity, diagnosis, prognosis,
or treatment pertaining to any given
individual maintained over any period
of time which, irrespective of when it
begins, does not end before March 21,
1972, in the case of diagnosis or
treatment for drug abuse; or before May
14,1974, in the case of diagnosis or
treatment for alcoholism or alcohol
abuse; or before September 1, 1973, in
the case of testing, diagnosis or
treatment of sickle cell anemia; or before
May 20, 1988, in the case of testing,
diagnosis or treatment for an infection
with the HIV.

(c) Exceptions.

(1) Department of Veterans Affairs
and Armed Forces. The restrictions on
disclosure in 88 1.460 through 1.499 of
this part do not apply to
communications of information between
or among those components of VA who
have a need for the information in
connection with their duties in the
provision of health care, adjudication of
benefits, or in carrying out
administrative responsibilities related to
those functions, including personnel of
the Office of the Inspector General who
are conducting audits, evaluations,
healthcare inspections, or non-patient
investigations, or between such
components and the Armed Forces, of
information pertaining to a person
relating to a period when such person
is or was subject to the Uniform Code
of Military Justice. Information obtained
by VA components under these
circumstances may be disclosed outside
of VA to prosecute or investigate a non-
patient only in accordance with §1.495

of this part. Similarly, the restrictions
on disclosure in 8§ 1.460 through 1.499
of this part do not apply to
communications of information to the
Department of Justice or U.S. Attorneys
who are providing support in civil
litigation or possible litigation involving
VA.

(2) Contractor. The restrictions on
disclosure in §8 1.460 through 1.499 of
this part do not apply to
communications between VA and a
contractor of information needed by the
contractor to provide his or her services.

(3) Crimes on VA premises or against
VA personnel. The restrictions on
disclosure and use in §§1.460 through
1.499 of this part do not apply to
communications from VA personnel to
law enforcement officers which:

(i) Are directly related to a patient’s
commission of a crime on the premises
of the facility or against personnel of VA
or to a threat to commit such a crime;
and

(ii) Are limited to the circumstances
of the incident, including the patient
status of the individual committing or
threatening to commit the crime, that
individual’s name and address to the
extent authorized by 38 U.S.C.
5701(f)(2), and that individual’s last
known whereabouts.

(4) Undercover agents and
informants.

(i) Except as specifically authorized
by a court order granted under § 1.495
of this part, VA may not knowingly
employ, or admit as a patient, any
undercover agent or informant in any
VA drug abuse, alcoholism or alcohol
abuse, HIV infection, or sickle cell
anemia treatment program.

(ii) No information obtained by an
undercover agent or informant, whether
or not that undercover agent or
informant is placed in a VA drug abuse,
alcoholism or alcohol abuse, HIV
infection, or sickle cell anemia
treatment program pursuant to an
authorizing court order, may be used to
criminally investigate or prosecute any
patient unless authorized pursuant to
the provisions of § 1.494 of this part.

(iii) The enrollment of an undercover
agent or informant in a treatment unit
shall not be deemed a violation of this
section if the enrollment is solely for the
purpose of enabling the individual to
obtain treatment for drug or alcohol
abuse, HIV infection, or sickle cell
anemia.

(d) Applicability to recipients of
information.

(1) Restriction on use of information.
In the absence of a proper §1.494 court
order, the restriction on the use of any
information subject to §8 1.460 through
1.499 of this part to initiate or
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substantiate any criminal charges
against a patient or to conduct any
criminal investigation of a patient
applies to any person who obtains that
information from VA, regardless of the
status of the person obtaining the
information or of whether the
information was obtained in accordance
with 88 1.460 through 1.499 of this part.
This restriction on use bars, among
other things, the introduction of that
information as evidence in a criminal
proceeding and any other use of the
information to investigate or prosecute a
patient with respect to a suspected
crime. Information obtained by
undercover agents or informants (see
paragraph (c) of this section) or through
patient access (see § 1.469 of this part)
is subject to the restriction on use.

(2) Restrictions on disclosures—third-
party payers and others. The restrictions
on disclosure in 88 1.460 through 1.499
of this part apply to third-party payers
and persons who, pursuant to a consent,
receive patient records directly from VA
and who are notified of the restrictions
on redisclosure of the records in
accordance with §1.476 of this part.

(Authority: 38 U.S.C. 7332(e) and 7334)

§1.462 Confidentiality restrictions.

(a) General. The patient records to
which 88 1.460 through 1.499 of this
part apply may be disclosed or used
only as permitted by these regulations
and may not otherwise be disclosed or
used in any civil, criminal,
administrative, or legislative
proceedings conducted by any Federal,
State, or local authority. Any disclosure
made under these regulations must be
limited to that information which is
necessary to carry out the purpose of the
disclosure.

(b) Unconditional compliance
required. The restrictions on disclosure
and use in 881.460 through 1.499 of this
part apply whether the person seeking
the information already has it, has other
means of obtaining it, is a law
enforcement or other official, has
obtained a subpoena, or asserts any
other justification for a disclosure or use
which is not permitted by §81.460
through 1.499 of this part. These
provisions do not prohibit VA from
acting accordingly when there is no
disclosure of information.

(c) Acknowledging the presence of
patients: responding to requests.

(1) The presence of an identified
patient in a VA facility for the treatment
or other VA program activity relating to
drug abuse, alcoholism or alcohol abuse,
infection with the HIV, or sickle cell
anemia may be acknowledged only if
the patient’s written consent is obtained
in accordance with § 1.475 of this part

or if an authorizing court order is
entered in accordance with 88 1.490
through 1.499 of this part.
Acknowledgment of the presence of an
identified patient in a facility is
permitted if the acknowledgment does
not reveal that the patient is being
treated for or is otherwise involved in a
VA program or activity concerning drug
abuse, alcoholism or alcohol abuse,
infection with the HIV, or sickle cell
anemia.

(2) Any answer to a request for a
disclosure of patient records which is
not permissible under §8 1.460 through
1.499 of this part must be made in a way
that will not affirmatively reveal that an
identified individual has been, or is
being diagnosed or treated for drug
abuse, alcoholism or alcohol abuse,
infection with the HIV, or sickle cell
anemia. These regulations do not
restrict a disclosure that an identified
individual is not and never has been a
patient.

(Authority: 38 U.S.C. 7334)

§1.463 Criminal penalty for violations.

Under 38 U.S.C. 7332(g), any person
who violates any provision of this
statute or 88 1.460 through 1.499 of this
part shall be fined not more than $5,000
in the case of a first offense, and not
more than $20,000 for a subsequent
offense.

(Authority: 38 U.S.C. 7332(g))

§1.464 Minor patients.

(a) Definition of minor. As used in
§§1.460 through 1.499 of this part the
term “minor’” means a person who has
not attained the age of majority
specified in the applicable State law, or
if no age of majority is specified in the
applicable State law, the age of eighteen
years.

(b) State law not requiring parental
consent to treatment. If a minor patient
acting alone has the legal capacity under
the applicable State law to apply for and
obtain treatment for drug abuse,
alcoholism or alcohol abuse, infection
with the HIV, or sickle cell anemia, any
written consent for disclosure
authorized under § 1.475 of this part
may be given only by the minor patient.
This restriction includes, but is not
limited to, any disclosure of patient
identifying information to the parent or
guardian of a minor patient for the
purpose of obtaining financial
reimbursement. Sections 1.460 through
1.499 of this part do not prohibit a VA
facility from refusing to provide
nonemergent treatment to an otherwise
ineligible minor patient until the minor
patient consents to the disclosure

necessary to obtain reimbursement for
services from a third party payer.

(c) State law requiring parental
consent to treatment.

(1) Where State law requires consent
of a parent, guardian, or other person for
a minor to obtain treatment for drug
abuse, alcoholism or alcohol abuse,
infection with the HIV, or sickle cell
anemia, any written consent for
disclosure authorized under §1.475 of
this part must be given by both the
minor and his or her parent, guardian,
or other person authorized under State
law to act in the minor’s behalf.

(2) Where State law requires parental
consent to treatment, the fact of a
minor’s application for treatment may
be communicated to the minor’s parent,
guardian, or other person authorized
under State law to act in the minor’s
behalf only if:

(i) The minor has given written
consent to the disclosure in accordance
with §1.475 of this part; or

(ii) The minor lacks the capacity to
make a rational choice regarding such
consent as judged by the appropriate VA
facility director under paragraph (d) of
this section.

(d) Minor applicant for service lacks
capacity for rational choice. Facts
relevant to reducing a threat to the life
or physical well being of the applicant
or any other individual may be
disclosed to the parent, guardian, or
other person authorized under State law
to act in the minor’s behalf if the
appropriate VA facility director judges
that:

(1) A minor applicant for services
lacks capacity because of extreme youth
or mental or physical condition to make
a rational decision on whether to
consent to a disclosure under 8 1.475 of
this part to his or her parent, guardian,
or other person authorized under State
law to act in the minor’s behalf, and

(2) The applicant’s situation poses a
substantial threat to the life or physical
well-being of the applicant or any other
individual which may be reduced by
communicating relevant facts to the
minor’s parent, guardian, or other
person authorized under State law to act
in the minor’s behalf.

(Authority: 38 U.S.C. 7334)

§1.465
patients.
(a) Incompetent patients other than
minors. In the case of a patient who has

been adjudicated as lacking the
capacity, for any reason other than
insufficient age, to manage his or her
own affairs, any consent which is
required under §81.460 through 1.499
of this part may be given by a court
appointed legal guardian.

Incompetent and deceased
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(b) Deceased patients.

(1) Vital statistics. Sec. 1.460 through
1.499 of this part do not restrict the
disclosure of patient identifying
information relating to the cause of
death of a patient under laws requiring
the collection of death or other vital
statistics or permitting inquiry into the
cause of death.

(2) Consent by personal
representative. Any other disclosure of
information identifying a deceased
patient as being treated for drug abuse,
alcoholism or alcohol abuse, infection
with the HIV, or sickle cell anemia is
subject to 8§ 1.460 through 1.499 of this
part. If a written consent to the
disclosure is required, the Under
Secretary for Health or designee may,
upon the prior written request of the
next of kin, executor/executrix,
administrator/administratrix, or other
personal representative of such
deceased patient, disclose the contents
of such records, only if the Under
Secretary for Health or designee
determines such disclosure is necessary
to obtain survivorship benefits for the
deceased patient’s survivor. This would
include not only VA benefits, but also
payments by the Social Security
Administration, Worker’s Compensation
Boards or Commissions, or other
Federal, State, or local government
agencies, or nongovernment entities,
such as life insurance companies.

(3) Information related to sickle cell
anemia. Information related to sickle
cell anemia may be released to a blood
relative of a deceased veteran for
medical follow-up or family planning
purposes.

(Authority: 38 U.S.C. 7332(b)(3))

§1.466 Security for records.

(a) Written records which are subject
to 88 1.460 through 1.499 of this part
must be maintained in a secure room,
locked file cabinet, safe or other similar
container when not in use. Access to
information stored in computers will be
limited to authorized VA employees
who have a need for the information in
performing their duties. These security
precautions shall be consistent with the
Privacy Act of 1974 (5 U.S.C. 552a).

(b) Each VA facility shall adopt in
writing procedures related to the access
to and use of records which are subject
to §81.460 through 1.499 of this part.

(Authority: 38 U.S.C. 7334)

§1.467 Restrictions on the use of
identification cards and public signs.

(a) No facility may require any patient
to carry on their person while away
from the facility premises any card or
other object which would identify the
patient as a participant in any VA drug

abuse, alcoholism or alcohol abuse, HIV
infection, or sickle cell anemia
treatment program. A facility may
require patients to use or carry cards or
other identification objects on the
premises of a facility. Patients may not
be required to wear clothing or colored
identification bracelets or display
objects openly to all facility staff or
others which would identify them as
being treated for drug or alcohol abuse,
HIV infection, or sickle cell anemia.

(b) Treatment locations should not be
identified by signs that would identify
individuals entering or exiting these
locations as patients enrolled in a drug
or alcohol abuse, HIV infection, or
sickle cell anemia program or activity.

(Authority: 38 U.S.C. 7334)

§1.468 Relationship to Federal statutes
protecting research subjects against
compulsory disclosure of their identity.

(a) Research privilege description.
There may be concurrent coverage of
patient identifying information by the
provisions of 88 1.460 through 1.499 of
this part and by administrative action
taken under Sec. 303(a) of the Public
Health Service Act (42 U.S.C. 241(d)
and the implementing regulations at 42
CFR Part 2a); or Sec. 502(c) of the
Controlled Substances Act (21 U.S.C.
872(c) and the implementing regulations
at 21 CFR 1316.21). These “‘research
privilege” statutes confer on the
Secretary of Health and Human Services
and on the Attorney General,
respectively, the power to authorize
researchers conducting certain types of
research to withhold from all persons
not connected with the research the
names and other identifying information
concerning individuals who are the
subjects of the research.

(b) Effect of concurrent coverage.
Sections 1.460 through 1.499 of this part
restrict the disclosure and use of
information about patients, while
administrative action taken under the
research privilege statutes and
implementing regulations protects a
person engaged in applicable research
from being compelled to disclose any
identifying characteristics of the
individuals who are the subjects of that
research. The issuance under §§1.490
through 1.499 of this part of a court
order authorizing a disclosure of
information about a patient does not
affect an exercise of authority under
these research privilege statutes.
However, the research privilege granted
under 21 CFR 291.505(g) to treatment
programs using methadone for
maintenance treatment does not protect
from compulsory disclosure any
information which is permitted to be
disclosed under those regulations. Thus,

if a court order entered in accordance
with §81.490 through 1.499 of this part
authorizes a VA facility to disclose
certain information about its patients,
the facility may not invoke the research
privilege under 21 CFR 291.505(g) as a
defense to a subpoena for that
information.

(Authority: 38 U.S.C. 7334)

§1.469 Patient access and restrictions on
use.

(a) Patient access not prohibited.
Sections 1.460 through 1.499 of this part
do not prohibit a facility from giving a
patient access to his or her own records,
including the opportunity to inspect
and copy any records that VA maintains
about the patient, subject to the
provisions of the Privacy Act (5 U.S.C.
552a(d)(1)) and 38 CFR 1.577. If the
patient is accompanied, giving access to
the patient and the accompanying
person will require a written consent by
the patient which is provided in
accordance with 8§ 1.475 of this part.

(b) Restrictions on use of information.
Information obtained by patient access
to patient record is subject to the
restriction on use of this information to
initiate or substantiate any criminal
charges against the patient or to conduct
any criminal investigation of the patient
as provided for under § 1.461(d)(1) of
this part.

(Authority: 38 U.S.C. 7334)
8§81.470-1.474 [Reserved]
Disclosures With Patient’s Consent

§1.475 Form of written consent.

(a) Required elements. A written
consent to a disclosure under §8 1.460
through 1.499 of this part must include:

(1) The name of the facility permitted
to make the disclosure (such a
designation does not preclude the
release of records from other VA health
care facilities unless a restriction is
stated on the consent).

(2) The name or title of the individual
or the name of the organization to which
disclosure is to be made.

(3) The name of the patient.

(4) The purpose of the disclosure.

(5) How much and what kind of
information is to be disclosed.

(6) The signature of the patient and,
when required for a patient who is a
minor, the signature of a person
authorized to give consent under § 1.464
of this part; or, when required for a
patient who is incompetent or deceased,
the signature of a person authorized to
sign under §1.465 of this part in lieu of
the patient.

(7) The date on which the consent is
signed.
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(8) A statement that the consent is
subject to revocation at any time except
to the extent that the facility which is
to make the disclosure has already acted
in reliance on it. Acting in reliance
includes the provision of treatment
services in reliance on a valid consent
to disclose information to a third party
payer.

(9) The date, event, or condition upon
which the consent will expire if not
revoked before. This date, event, or
condition must ensure that the consent
will last no longer than reasonably
necessary to serve the purpose for
which it is given.

(b) Expired, deficient, or false
consent. A disclosure may not be made
on the basis of a consent which:

(1) Has expired;

(2) On its face substantially fails to
conform to any of the requirements set
forth in paragraph (a) of this section;

(3) Is known to have been revoked; or

(4) Is known, or through a reasonable
effort could be known, by responsible
personnel of VA to be materially false.

(c) Notification of deficient consent.
Other than the patient, no person or
entity may be advised that a special
consent is required in order to disclose
information relating to an individual
participating in a drug abuse,
alcoholism or alcohol abuse, HIV, or
sickle cell anemia program or activity.
Where a person or entity presents VA
with an insufficient written consent for
information protected by 38 U.S.C.
7332, VA must, in the process of
obtaining a legally sufficient consent,
correspond only with the patient whose
records are involved, or the legal
guardian of an incompetent patient or
next of kin of a deceased patient, and
not with any other person.

(d) It is not necessary to use any
particular form to establish a consent
referred to in paragraph (a) of this
section, however, VA Form 10-5345,
titled Request for and Consent to
Release of Medical Records Protected by
38 U.S.C. 7332, may be used for such
purpose.

(Authority: 38 U.S.C. 7332(a)(2) and (b)(1))

8§1.476 Prohibition on redisclosure.

Each disclosure under §81.460
through 1.499 of this part made with the
patient’s written consent must be
accompanied by a written statement
similar to the following:

This information has been disclosed to you
from records protected by Federal
confidentiality rules (38 CFR Part 1). The
Federal rules prohibit you from making any
further disclosure of this information unless
further disclosure is expressly permitted by
the written consent of the person to whom it
pertains or as otherwise permitted by 38 CFR

Part 1. A general authorization for the release
of medical or other information is NOT
sufficient for this purpose. The Federal rules
restrict any use of the information to
criminally investigate or prosecute any
alcohol or drug abuse patient or patient with
sickle cell anemia or HIV infection.

(Authority: 38 U.S.C. 7334)

§1.477 Disclosures permitted with written
consent.

If a patient consents to a disclosure of
his or her records under § 1.475 of this
part, a facility may disclose those
records in accordance with that consent
to any individual or organization named
in the consent, except that disclosures
to central registries and in connection
with criminal justice referrals must meet
the requirements of §§1.478 and 1.479
of this part, respectively.

(Authority: 38 U.S.C. 7332(b)(1))

§1.478 Disclosures to prevent multiple
enrollments in detoxification and
maintenance treatment programs; not
applicable to records relating to sickle cell
anemia or infection with the HIV.

(a) Definitions.

For purposes of this section:

(1) Central registry means an
organization which obtains from two or
more member programs patient
identifying information about
individuals applying for maintenance
treatment or detoxification treatment for
the purpose of avoiding an individual’s
concurrent enrollment in more than one
program.

(2) Detoxification treatment means the
dispensing of a narcotic drug in
decreasing doses to an individual in
order to reduce or eliminate adverse
physiological or psychological effects
incident to withdrawal from the
sustained use of a narcotic drug.

(3) Maintenance treatment means the
dispensing of a narcotic drug in the
treatment of an individual for
dependence upon heroin or other
morphine-like drugs.

(4) Member program means a non-VA
detoxification treatment or maintenance
treatment program which reports patient
identifying information to a central
registry and which is in the same State
as that central registry or is not more
than 125 miles from any border of the
State in which the central registry is
located.

(b) Restrictions on disclosure. VA may
disclose patient records to a central
registry which is located in the same
State or is not more than 125 miles from
any border of the State or to any non-
VA detoxification or maintenance
treatment program not more than 200
miles away for the purpose of
preventing the multiple enrollment of a
patient only if:

(1) The disclosure is made when:

(i) The patient is accepted for
treatment;

(ii) The type or dosage of the drug is
changed; or

(iii) The treatment is interrupted,
resumed or terminated.

(2) The disclosure is limited to:

(i) Patient identifying information;

(i) Type and dosage of the drug; and

(iii) Relevant dates.

(3) The disclosure is made with the
patient’s written consent meeting the
requirements of § 1.475 of this part,
except that:

(i) The consent must list the name and
address of each central registry and each
known non-VA detoxification or
maintenance treatment program to
which a disclosure will be made; and

(ii) The consent may authorize a
disclosure to any non-VA detoxification
or maintenance treatment program
established within 200 miles after the
consent is given without naming any
such program.

(c) Use of information limited to
prevention of multiple enrollments. A
central registry and any non-VA
detoxification or maintenance treatment
program to which information is
disclosed to prevent multiple
enrollments may not redisclose or use
patient identifying information for any
purpose other than the prevention of
multiple enrollments unless authorized
by a court order under §8 1.490 through
1.499 of this part.

(Authority: 38 U.S.C. 7334)

81.479 Disclosures to elements of the
criminal justice system which have referred
patients.

(a) VA may disclose information
about a patient from records covered by
88 1.460 through 1.499 of this part to
those persons within the criminal
justice system which have made
participation in a VA treatment program
a condition of the disposition of any
criminal proceedings against the patient
or of the patient’s parole or other release
from custody if:

(1) The disclosure is made only to
those individuals within the criminal
justice system who have a need for the
information in connection with their
duty to monitor the patient’s progress
(e.g., a prosecuting attorney who is
withholding charges against the patient,
a court granting pretrial or posttrial
release, probation or parole officers
responsible for supervision of the
patient); and

(2) The patient has signed a written
consent as a condition of admission to
the treatment program meeting the
requirements of § 1.475 of this part
(except paragraph (a)(8) which is
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inconsistent with the revocation
provisions of paragraph (c) of this
section) and the requirements of
paragraphs (b) and (c) of this section.

(b) Duration of consent. The written
consent must state the period during
which it remains in effect. This period
must be reasonable, taking into account:

(1) The anticipated length of the
treatment recognizing that revocation of
consent may not generally be effected
while treatment is ongoing;

(2) The type of criminal proceeding
involved, the need for the information
in connection with the final disposition
of that proceeding, and when the final
disposition will occur; and

(3) Such other factors as the facility,
the patient, and the person(s) who will
receive the disclosure consider
pertinent.

(c) Revocation of consent. The written
consent must state that it is revocable
upon the passage of a specified amount
of time or the occurrence of a specified,
ascertainable event. The time or
occurrence upon which consent
becomes revocable may be no earlier
than the individual’s completion of the
treatment program and no later than the
final disposition of the conditional
release or other action in connection
with which consent was given.

(d) Restrictions on redisclosure and
use. A person who receives patient
information under this section may
redisclose and use it only to carry out
that person’s official duties with regard
to the patient’s conditional release or
other action in connection with which
the consent was given, including parole.

(Authority: 38 U.S.C. 7334)
§81.480-1.484 [Reserved]
Disclosures Without Patient Consent

§1.485 Medical emergencies.

(a) General rule. Under the procedures
required by paragraph (c) of this section,
patient identifying information from
records covered by §§ 1.460 through
1.499 of this part may be disclosed to
medical personnel who have a need for
information about a patient for the
purpose of treating a condition which
poses an immediate threat to the health
of any individual and which requires
immediate medical intervention.

(b) Special rule. Patient identifying
information may be disclosed to
medical personnel of the Food and Drug
Administration (FDA) who assert a
reason to believe that the health of any
individual may be threatened by an
error in the manufacture, labeling, or
sale of a product under FDA
jurisdiction, and that the information
will be used for the exclusive purpose

of notifying patients or their physicians
of potential dangers.

(c) Procedures. Immediately following
disclosure, any VA employee making an
oral disclosure under authority of this
section shall make an accounting of the
disclosure in accordance with the
Privacy Act (5 U.S.C. 552a(c) and 38
CFR 1.576(c)) and document the
disclosure in the patient’s records
setting forth in writing:

(1) The name and address of the
medical personnel to whom disclosure
was made and their affiliation with any
health care facility;

(2) The name of the individual
making the disclosure;

(3) The date and time of the
disclosure;

(4) The nature of the emergency (or
error, if the report was to FDA);

(5) The information disclosed; and

(6) The authority for making the
disclosure (§ 1.485 of this part).

(Authority: 38 U.S.C. 7332(b)(2)(A))

§1.486 Disclosure of information related
to infection with the human
immunodeficiency virus to public health
authorities.

(a) In the case of any record which is
maintained in connection with the
performance of any program or activity
relating to infection with the HIV,
information may be disclosed to a
Federal, State, or local public health
authority, charged under Federal or
State law with the protection of the
public health, and to which Federal or
State law requires disclosure of such
record, if a qualified representative of
such authority has made a written
request that such record be provided as
required pursuant to such law for a
purpose authorized by such law. In the
case of a State law, such law must, in
order for VA to be able to release patient
name and address information in
accordance with 38 U.S.C. 5701(f)(2),
provide for a penalty or fine or other
sanction to be assessed against those
individuals who are subject to the
jurisdiction of the public health
authority but fail to comply with the
reporting requirements.

(b) A person to whom a record is
disclosed under this section may not
redisclose or use such record for a
purpose other than that for which the
disclosure was made.

(Authority: 38 U.S.C. 7332(b)(2)(C))

§1.487 Disclosure of information related
to infection with the human
immunodeficiency virus to the spouse or
sexual partner of the patient.

(a) Subject to paragraph (b) of this
section, a physician or a professional
counselor may disclose information or

records indicating that a patient is
infected with the HIV if the disclosure
is made to the spouse of the patient, or
to an individual whom the patient has,
during the process of professional
counseling or of testing to determine
whether the patient is infected with
such virus, identified as being a sexual
partner of such patient.

(b) A disclosure under this section
may be made only if the physician or
counselor, after making reasonable
efforts to counsel and encourage the
patient to provide the information to the
spouse or sexual partner, reasonably
believes that the patient will not
provide the information to the spouse or
sexual partner and that the disclosure is
necessary to protect the health of the
spouse or sexual partner.

(c) A disclosure under this section
may be made by a physician or
counselor other than the physician or
counselor referred to in paragraph (b) of
this section if such physician or
counselor is unavailable by reason of
extended absence or termination of
employment to make the disclosure.

(Authority: 38 U.S.C. 7332(b))

§1.488 Research activities.

Subiject to the provisions of 38 U.S.C.
5701, 38 CFR 1.500-1.527, the Privacy
Act (5 U.S.C. 552a), 38 CFR 1.575-1.584
and the following paragraphs, patient
medical record information covered by
8§ 1.460 through 1.499 of this part may
be disclosed for the purpose of
conducting scientific research.

(a) Information in individually
identifiable form may be disclosed from
records covered by §§ 1.460 through
1.499 of this part for the purpose of
conducting scientific research if the
Under Secretary for Health or designee
makes a determination that the recipient
of the patient identifying information:

(1) Is qualified to conduct the
research.

(2) Has a research protocol under
which the information:

(i) Will be maintained in accordance
with the security requirements of
§1.466 of this part (or more stringent
requirements); and

(i) Will not be redisclosed except as
permitted under paragraph (b) of this
section.

(3) Has furnished a written statement
that the research protocol has been
reviewed by an independent group of
three or more individuals who found
that the rights of patients would be
adequately protected and that the
potential benefits of the research
outweigh any potential risks to patient
confidentiality posed by the disclosure
of records.
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(b) A person conducting research may
disclose information obtained under
paragraph (a) of this section only back
to VA and may not identify any
individual patient in any report of that
research or otherwise disclose patient
identities.

(Authority: 38 U.S.C. 7332(b)(2)(B))

§1.489 Audit and evaluation activities.

Subiject to the provisions of 38 U.S.C.
5701, 38 CFR 1.500-1.527, the Privacy
Act (5 U.S.C. 552a), 38 CFR 1.575—
1.584, and the following paragraphs,
patient medical records covered by
8§ 1.460 through 1.499 of this part may
be disclosed outside VA for the
purposes of conducting audit and
evaluation activities.

(a) Records not copies. If patient
records covered by §8§ 1.460 through
1.499 of this part are not copied, patient
identifying information may be
disclosed in the course of a review of
records on VA facility premises to any
person who agrees in writing to comply
with the limitations on redisclosure and
use in paragraph (d) of this section and:

(1) Where audit or evaluation
functions are performed by a State or
Federal governmental agency on behalf
of VA; or

(2) Who is determined by the VA
facility director to be qualified to
conduct the audit or evaluation
activities.

(b) Copying of records. Records
containing patient identifying
information may be copied by any
person who:

(1) Agrees in writing to:

(i) Maintain the patient identifying
information in accordance with the
security requirements provided in
§1.466 of this part (or more stringent
requirements);

(ii) Destroy all the patient identifying
information upon completion of the
audit or evaluation; and

(iii) Comply with the limitations on
disclosure and use in paragraph (d) of
this section.

(2) The VA medical facility director
determines to be qualified to conduct
the audit or evaluation activities.

(c) Congressional oversight. Records
subject to 88 1.460 through 1.499 of this
part upon written request may be
released to congressional committees or
subcommittees for program oversight
and evaluation if such records pertain to
any matter within the jurisdiction of
such committee or subcommittee.

(d) Limitation on disclosure and use.
Records containing patient identifying
information disclosed under this section
may be disclosed only back to VA and
used only to carry out an audit or
evaluation purpose, or, to investigate or

prosecute criminal or other activities as
authorized by a court order entered
under § 1.494 of this part.

(Authority: 38 U.S.C. 7332(b)(2)(B))

Court Orders Authorizing Disclosures
and Use

§1.490 Legal effect of order.

The records to which 88 1.460
through 1.499 of this part apply may be
disclosed if authorized by an
appropriate order of a court of
competent jurisdiction granted after
application showing good cause
therefore. In assessing good cause the
court is statutorily required to weigh the
public interest and the need for
disclosure against the injury to the
patient or subject, to the physician-
patient relationship, and to the
treatment services. Upon the granting of
such order, the court, in determining the
extent to which any disclosure of all or
any part of any record is necessary, is
required by statute to impose
appropriate safeguards against
unauthorized disclosure. An order of a
court of competent jurisdiction to
produce records subject to 88 1.460
through 1.499 of this part will not be
sufficient unless the order reflects that
the court has complied with the
requirements of 38 U.S.C. 7332(b)(2)(D).
Such an order from a Federal court
compels disclosure. However, such an
order from a State court only acts to
authorize the Secretary to exercise
discretion pursuant to 38 U.S.C.
5701(b)(5) and 38 CFR 1.511 to disclose
such records. It does not compel
disclosure.

(Authority: 38 U.S.C. 7332(b)(2)(D))

§1.491 Confidential communications.

(@) A court order under §81.490
through 1.499 of this part may authorize
disclosure of confidential
communications made by a patient to a
treatment program in the course of
diagnosis, treatment, or referral for
treatment only if:

(1) The disclosure is necessary to
protect against an existing threat to life
or of serious bodily injury, including
circumstances which constitute
suspected child abuse and neglect and
verbal threats against third parties;

(2) The disclosure is necessary in
connection with investigation or
prosecution of an extremely serious
crime, such as one which directly
threatens loss of life or serious bodily
injury, including homicide, rape,
kidnapping, armed robbery, assault with
a deadly weapon, or child abuse and
neglect; or

(3) The disclosure is in connection
with litigation or an administrative

proceeding in which the patient offers
testimony or other evidence pertaining
to the content of the confidential
communications.

(Authority: 38 U.S.C. 7334)

§1.492 Order not applicable to records
disclosed without consent to researchers,
auditors and evaluators.

A court order under 88 1.460 through
1.499 of this part may not authorize
qualified personnel, who have received
patient identifying information from VA
without consent for the purpose of
conducting research, audit or
evaluation, to disclose that information
or use it to conduct any criminal
investigation or prosecution of a patient.
However, a court order under § 1.495 of
this part may authorize disclosure and
use of records to investigate or
prosecute VA personnel.

(Authority: 38 U.S.C. 7334)

§1.493 Procedures and criteria for orders
authorizing disclosures for noncriminal
purposes.

(a) Application. An order authorizing
the disclosure of patient records covered
by 88 1.460 through 1.499 of this part for
purposes other than criminal
investigation or prosecution may be
applied for by any person having a
legally recognized interest in the
disclosure which is sought. The
application may be filed separately or as
part of a pending civil action in which
it appears that the patient records are
needed to provide evidence. An
application must use a fictitious name,
such as John Doe, to refer to any patient
and may not contain or otherwise
disclose any patient identifying
information unless the patient is the
applicant or has given a written consent
(meeting the requirements of §1.475 of
this part) to disclosure or the court has
ordered the record of the proceeding
sealed from public scrutiny.

(b) Notice. The patient and VA facility
from whom disclosure is sought must be
given:

(1) Adequate notice in a manner
which will not disclose patient
identifying information to other
persons; and

(2) An opportunity to file a written
response to the application, or to appear
in person, for the limited purpose of
providing evidence on whether the
statutory and regulatory criteria for the
issuance of the court order are met.

(c) Review of evidence: Conduct of
hearing. Any oral argument, review of
evidence, or hearing on the application
must be held in the judge’s chambers or
in some manner which ensures that
patient identifying information is not
disclosed to anyone other than a party
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to the proceeding, the patient, or VA,
unless the patient requests an open
hearing in a manner which meets the
written consent requirements of § 1.475
of this part. The proceeding may
include an examination by the judge of
the patient records referred to in the
application.

(d) Criteria for entry of order. An
order under this section may be entered
only if the court determines that good
cause exists. To make this
determination the court must find that:

(1) Other ways of obtaining the
information are not available or would
not be effective; and

(2) The public interest and need for
the disclosure outweigh the potential
injury to the patient, the physician-
patient relationship and the treatment
services.

(e) Content of order. An order
authorizing a disclosure must:

(1) Limit disclosure to those parts of
the patient’s record which are essential
to fulfill the objective of the order;

(2) Limit disclosure to those persons
whose need for information is the basis
for the order; and

(3) Include such other measures as are
necessary to limit disclosure for the
protection of the patient, the physician-
patient relationship and the treatment
services; for example, sealing from
public scrutiny the record of any
proceeding for which disclosure of a
patient’s record has been ordered.

(Authority: 38 U.S.C. 7334)

§1.494 Procedures and criteria for orders
authorizing disclosure and use of records
to criminally investigate or prosecute
patients.

(a) Application. An order authorizing
the disclosure or use of patient records
covered by 881.460 through 1.499 of
this part to criminally investigate or
prosecute a patient may be applied for
by VA or by any person conducting
investigative or prosecutorial activities
with respect to the enforcement of
criminal laws. The application may be
filed separately, as part of an
application for a subpoena or other
compulsory process, or in a pending
criminal action. An application must
use a fictitious name such as John Doe,
to refer to any patient and may not
contain or otherwise disclose patient
identifying information unless the court
has ordered the record of the proceeding
sealed from public scrutiny.

(b) Notice and hearing. Unless an
order under 8 1.495 of this part is sought
with an order under this section, VA
must be given:

(1) Adequate notice (in a manner
which will not disclose patient
identifying information to third parties)

of an application by a person
performing a law enforcement function;

(2) An opportunity to appear and be
heard for the limited purpose of
providing evidence on the statutory and
regulatory criteria for the issuance of the
court order; and

(3) An opportunity to be represented
by counsel.

(c) Review of evidence: Conduct of
hearings. Any oral argument, review of
evidence, or hearing on the application
shall be held in the judge’s chambers or
in some other manner which ensures
that patient identifying information is
not disclosed to anyone other than a
party to the proceedings, the patient, or
VA. The proceeding may include an
examination by the judge of the patient
records referred to in the application.

(d) Criteria. A court may authorize the
disclosure and use of patient records for
the purpose of conducting a criminal
investigation or prosecution of a patient
only if the court finds that all of the
following criteria are met:

(1) The crime involved is extremely
serious, such as one which causes or
directly threatens loss of life or serious
bodily injury including, but not limited
to, homicide, rape, kidnapping, armed
robbery, assault with a deadly weapon,
and child abuse and neglect.

(2) There is a reasonable likelihood
that the records will disclose
information of substantial value in the
investigation or prosecution.

(3) Other ways of obtaining the
information are not available or would
not be effective.

(4) The potential injury to the patient,
to the physician-patient relationship
and to the ability of VA to provide
services to other patients is outweighed
by the public interest and the need for
the disclosure.

(5) If the applicant is a person
performing a law enforcement function,
VA has been represented by counsel
independent of the applicant.

(e) Content of order. Any order
authorizing a disclosure or use of
patient records under this section must:

(1) Limit disclosure and use to those
parts of the patient’s record which are
essential to fulfill the objective of the
order;

(2) Limit disclosure to those law
enforcement and prosecutorial officials
who are responsible for, or are
conducting, the investigation or
prosecution, and limit their use of the
records to investigation and prosecution
of extremely serious crime or suspected
crime specified in the applications; and

(3) Include such other measures as are
necessary to limit disclosure and use to
the fulfillment on only that public
interest and need found by the court.

(Authority: 38 U.S.C. 7332(c))

§1.495 Procedures and criteria for orders
authorizing disclosure and use of records
to investigate or prosecute VA or
employees of VA.

(a) Application.

(1) An order authorizing the
disclosure or use of patient records
covered by §81.460 through 1.499 of
this part to criminally or
administratively investigate or
prosecute VA (or employees or agents of
VA) may be applied for by an
administrative, regulatory, supervisory,
investigative, law enforcement, or
prosecutorial agency having jurisdiction
over VA activities.

(2) The application may be filed
separately or as part of a pending civil
or criminal action against VA (or agents
or employees of VA) in which it appears
that the patient records are needed to
provide material evidence. The
application must use a fictitious name,
such as John Doe, to refer to any patient
and may not contain or otherwise
disclose any patient identifying
information unless the court has
ordered the record of the proceeding
sealed from public scrutiny or the
patient has given a written consent
(meeting the requirements of § 1.475 of
this part) to that disclosure.

(b) Notice not required. An
application under this section may, in
the discretion of the court, be granted
without notice. Although no express
notice is required to VA or to any
patient whose records are to be
disclosed, upon implementation of an
order so granted VA or the patient must
be afforded an opportunity to seek
revocation or amendment of that order,
limited to the presentation of evidence
on the statutory and regulatory criteria
for the issuance of the court order.

(c) Requirements for order. An order
under this section must be entered in
accordance with, and comply with the
requirements of, § 1.493(d) and (e) of
this part.

(d) Limitations on disclosure and use
of patient identifying information.

(1) An order entered under this
section must require the deletion of
patient identifying information from any
documents made available to the public.

(2) No information obtained under
this section may be used to conduct any
investigation or prosecution of a patient,
or be used as the basis for an application
for an order under § 1.494 of this part.

(Authority: 38 U.S.C. 7334)
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§1.496 Orders authorizing the use of
undercover agents and informants to
criminally investigate employees or agents
of VA.

(a) Application. A court order
authorizing the placement of an
undercover agent or informant in a VA
drug or alcohol abuse, HIV infection, or
sickle cell anemia treatment program as
an employee or patient may be applied
for by any law enforcement or
prosecutorial agency which has reason
to believe that employees or agents of
the VA treatment program are engaged
in criminal misconduct.

(b) Notice. The VA facility director
must be given adequate notice of the
application and an opportunity to
appear and be heard (for the limited
purpose of providing evidence on the
statutory and regulatory criteria for the
issuance of the court order), unless the
application asserts a belief that:

(1) The VA facility director is
involved in the criminal activities to be
investigated by the undercover agent or
informant; or

(2) The VA facility director will
intentionally or unintentionally disclose
the proposed placement of an
undercover agent or informant to the
employees or agents who are suspected
of criminal activities.

(c) Criteria. An order under this
section may be entered only if the court
determines that good cause exists. To
make this determination the court must
find:

(1) There is reason to believe that an
employee or agent of a VA treatment
program is engaged in criminal activity;

(2) Other ways of obtaining evidence
of this criminal activity are not available
or would not be effective; and

(3) The public interest and need for
the placement of an undercover agent or
informant in the VA treatment program
outweigh the potential injury to patients
of the program, physician-patient
relationships and the treatment services.

(d) Content of order. An order
authorizing the placement of an
undercover agent or informant in a VA
treatment program must:

(1) Specifically authorize the
placement of an undercover agent or an
informant;

(2) Limit the total period of the
placement to six months;

(3) Prohibit the undercover agent or
informant from disclosing any patient
identifying information obtained from
the placement except as necessary to
criminally investigate or prosecute
employees or agents of the VA treatment
program; and

(4) Include any other measures which
are appropriate to limit any potential
disruption of the program by the

placement and any potential for a real
or apparent breach of patient
confidentiality; for example, sealing
from public scrutiny the record of any
proceeding for which disclosure of a
patient’s record has been ordered.

(e) Limitation on use of information.
No information obtained by an
undercover agent or informant placed
under this section may be used to
criminally investigate or prosecute any
patient or as the basis for an application
for an order under § 1.494 of this part.

(Authority: 38 U.S.C. 7334)

§1.497-1.499 [Reserved]

§1.513 [Amended]

3. In §1.513(b)(2) remove the words
“Post Office Department” and add in
their place, ““U.S. Postal Service”.
§1.513a [Removed]

4. Section §1.513a is removed.

[FR Doc. 95-30138 Filed 12-12-95; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 081-4012a; FRL-5326-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Approval of Stage Il
Vapor Recovery Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This revision
supplements the approved Pennsylvania
Stage Il regulation by establishing and
requiring appropriate testing and
certification of Stage Il vapor recovery
equipment for affected sources in
Pennsylvania. The intended effect of
this action is to approve these
requirements as a supplement to the
Pennsylvania Stage Il vapor recovery
regulation, Chapter 129.82. Final
approval of these supplemental
provisions to the Stage Il regulation will
stop the sanctions clock that was started
onlJune 13, 1994.

DATES: This action will become effective
January 22, 1996 unless notice is
received on or before January 12, 1996
that adverse or critical comments will
be submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
Marcia L. Spink, Associate Director, Air
Programs, Mailcode 3ATO00, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quiality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Cynthia H. Stahl, (215) 597-9337, at the
EPA Region Ill address above.
SUPPLEMENTARY INFORMATION: On
October 26, 1995, the Commonwealth of
Pennsylvania submitted a formal
revision to its State Implementation
Plan (SIP). The SIP revision consists of
sections 6.7(b), (c), (h) and section 17(2)
of the Pennsylvania Air Pollution
Control Act, as amended on June 29,
1992 and effective on July 9, 1992.
These provisions are meant to
supplement the existing Pennsylvania
Stage Il vapor recovery regulation,
Chapter 129.82. EPA approved the Stage
Il regulations in a final limited
approval/disapproval rulemaking notice
onJune 13, 1994 (59 FR 30302). These
supplemental provisions correct the
deficiencies identified in that
rulemaking notice and the proposal,
which was published on November 29,
1993 (58 FR 62560). The June 13, 1994
final limited approval/disapproval
rulemaking started a sanctions clock
that allowed Pennsylvania 18 months to
submit material that would correct the
deficiencies in the Stage Il regulation.
This 18 month period ends on January
14, 1996. Final approval of the Stage Il
regulations will stop this sanctions
clock. The submittal of the
supplemental provisions that correct the
existing deficiency in the Pennsylvania
Stage Il regulation allows EPA to
convert the limited approval/
disapproval of the Pennsylvania Stage Il
regulation to a full approval; thereby
halting the sanctions clock.

Summary of SIP Revision

Section 17(2) establishes the effective
date of the Pennsylvania Stage Il vapor
recovery regulations as November 12,
1992. This effective date is consistent
with the requirements of section 182 of
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the Clean Air Act and the EPA Stage Il
guidance developed under that section.
Sections 6.7(b) and (c) establish the
effective date for affected sources based
on their gasoline throughput or
construction date. Section 6.7(h)
establishes that the testing and
certification required for all affected
sources must be conducted in
accordance with the Stage Il guidance
issued by EPA. EPA has determined that
each of these provisions is consistent
with the Clean Air Act and EPA’s Stage
Il guidance.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective January 22, 1996
unless, within 30 days of publication,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on January 22,
1996.

Final Action

EPA is approving sections 6.7(b), (c),
(h) and section 17(2) of the
Pennsylvania Air Pollution Control Act,
as amended on June 29, 1992, as these
provisions correct the deficiencies in
the Stage Il requirements in
Pennsylvania Chapter 129.82, which
were approved in a limited fashion by
EPA on June 13, 1994. An interim final
determination published elsewhere in
this Federal Register stops the sanctions
clock that was started when the final
limited approval/disapproval action was
published on June 13, 1994 until EPA’s
full approval of the Pennsylvania Stage
Il regulation becomes effective.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in

relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2). SIP approval actions

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to State, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action, pertaining to the approval of
supplemental Stage Il provisions in
Pennsylvania, must be filed in the
United States Court of Appeals for the
appropriate circuit by February 12,
1996. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: October 31, 1995.

W. Michael McCabe,
Regional Administrator, Region IIl.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraphs (c)(106) to read as
follows:

§52.2020 Identification of plan.
* * * * *
C * * *

(106) Revisions to the Pennsylvania
Regulations, Chapter 129.82 pertaining
to Stage Il Vapor Recovery and the
associated definition of gasoline
dispensing facilities originally
submitted on March 4, 1992 and
supplemented on October 26, 1995 by
the Pennsylvania Department of
Environmental Protection (formerly
known as the Department of
Environmental Resources):
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(i) Incorporation by reference.

(A) Letter of October 26, 1995 from
the Pennsylvania Department of
Environmental Protection transmitting
sections 6.7 (b), (c), (h) and section 17(2)
of the Pennsylvania Air Pollution
Control Act as amended on June 29,
1992.

(B) Sections 6.7 (b), (c), (h), and
section 17(2) of the Pennsylvania Air
Pollution Control Act, amended June 29,
1992 and effective on July 9, 1992.

[FR Doc. 95-30109 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[PA 081-4012c; FRL-5343-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Interim Final
Determination That Pennsylvania has
Corrected the Deficiency in the Stage
Il Vapor Recovery Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final determination.

SUMMARY: Elsewhere in today’s Federal
Register, EPA has published a direct
final rulemaking fully approving the
Commonwealth of Pennsylvania’s
submittal of its Stage Il Vapor Recovery
requirements. The EPA has also
published a proposed rulemaking to
provide the public with an opportunity
to comment on EPA’s action. If a person
submits adverse comments on EPA’s
proposed action, EPA will withdraw its
direct final action and will consider any
comments received before taking final
action on the State’s submittal. Based on
the proposed full approval, EPA is
making an interim final determination
by this action that the State has
corrected the deficiency for which a
sanctions clock began on July 13, 1994.
This action will defer the application of
the offset sanction and defer the
application of the highway sanction.
Although this action is effective upon
publication, EPA will take comment on
this interim final determination as well
as EPA’s proposed approval of the
State’s submittal. If no comments are
received on EPA’s proposed approval of
the State’s submittal, the direct final
action published in today’s Federal
Register will also finalize EPA’s
determination that the State has
corrected the deficiency that started the
sanctions clock. If comments are
received on EPA’s proposed approval
and this interim final action, EPA will
publish a final rule taking into
consideration any comments received.

DATES: Effective date. December 13,
1995.

Comment date. Comments must be
received by January 12, 1996.
ADDRESSES: Comments should be sent to
Marcia L. Spink, Associate Director, Air
Programs, (3ATO00), Air, Radiation and
Toxics Division, U.S. EPA Region llI,
841 Chestnut Building, Philadelphia,
Pennsylvania 19103. The state submittal
and EPA’s analysis for that submittal,
which are the basis for this action, are
available for public review at the above
address and at the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, P.O.
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Cynthia H. Stahl, (215) 597-9337, at the
EPA Region Il address above of via e-
mail at stahl.cynthia@epamail.epa.gov.
While information may be requested via
e-mail, comments must be submitted in
writing to the EPA Region Il address
above.

SUPPLEMENTARY INFORMATION:

I. Background

On March 4, 1992, the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality,
submitted a Stage Il vapor recovery
regulation, Chapter 129.82, which EPA
disapproved in a limited fashion on
June 13, 1994 (59 FR 30302). The EPA’s
disapproval action started an 18-month
clock for the application of one sanction
(followed by a second sanction 6
months later) under section 179 of the
Clean Air Act (Act) and a 24-month
clock for promulgation of a Federal
implementation plan under section
110(c)(1) of the Act. The State
subsequently submitted a revised
program on October 27, 1995, correcting
the deficiencies in the original
submittal. The EPA has taken direct
final action on this submittal pursuant
to its modified direct final policy set
forth at 59 FR 24054 (May 10, 1994). In
the Rules section of today’s Federal
Register, EPA has issued a direct final
full approval of the Commonwealth of
Pennsylvania’s submittal of its Stage Il
vapor recovery regulation. In addition,
in the Proposed Rules section of today’s
Federal Register, EPA has proposed full
approval of the State’s submittal.

1. EPA Action

Based on the proposed full approval
set forth in today’s Federal Register,
EPA believes that it is more likely than
not that the State has corrected the
original disapproval deficiency that
started the sanction clock and, therefore,
EPA is taking this interim final action

finding that the State has corrected the
disapproval deficiency, effective on
publication. This action does not stop
the sanction clock that started under
section 179 for this area on July 13,
1994. However, this action will defer
the application of the offset sanction
and will defer the application of the
highway sanction. See 59 FR 39832
(Aug. 4, 1994) to be codified at 40 CFR
52.31. If EPA’s direct final action fully
approving the State’s submittal becomes
effective, such action will permanently
stop the sanction clock and will
permanently lift any applied, stayed or
deferred sanctions.

Today EPA is also providing the
public with an opportunity to comment
on this interim final action. If, based on
any comments on this action and any
comments on EPA’s proposed full
approval of the State’s submittal, EPA
determines that the State’s submittal is
not fully approvable and this final
action was inappropriate, EPA will take
further action to disapprove the State’s
submittal and to find that the State has
not corrected the original disapproval
deficiency. As appropriate, EPA will
also issue an interim final determination
or a final determination that the
deficiency has not been corrected. In
addition, the sanctions consequences
described in the sanctions rule will also
apply. See 59 FR 39832.

I11. Administrative Requirements

Because EPA has preliminarily
determined that the State has an
approvable plan, relief from sanctions
should be provided as quickly as
possible. Therefore, EPA is invoking the
good cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect.1
5 U.S.C. 553(b)(B). The EPA believes
that notice-and-comment rulemaking
before the effective date of this action is
impracticable and contrary to the public
interest. The EPA has reviewed the
State’s submittal and, through its
proposed and direct final action, is
indicating that it is more likely than not
that the State has corrected the
deficiency that started the sanctions
clock. Therefore, it is not in the public
interest to initially apply sanctions or to
keep applied sanctions in place when
the State has most likely done all that
it can to correct the deficiency that
triggered the sanctions clock. Moreover,
it would be impracticable to go through
notice-and-comment rulemaking on a

1As previously noted, however, by this action
EPA is providing the public with a chance to
comment on EPA’s determination after the effective
date and EPA will consider any comments received
in determining whether to reverse such action.
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finding that the State has corrected the
deficiency prior to the rulemaking
approving the State’s submittal.
Therefore, EPA believes that it is
necessary to use the interim final
rulemaking process to temporarily stay
or defer sanctions while EPA completes
its rulemaking process on the
approvability of the State’s submittal. In
addition, EPA is invoking the good
cause exception to the 30-day notice
requirement of the APA because the
purpose of this notice is to relieve a
restriction. See 5 U.S.C. 553(d)(1).

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

Under the Regulatory Flexibility Act,
5 U.S.C. Section 600 et. seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
sections 603 and 604. Alternatively,
EPA may certify that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

This action, pertaining to the interim
final approval of corrections to the
Pennsylvania Stage Il vapor recovery
regulation, temporarily relieves sources
of an additional burden potentially
placed on them by the sanction
provisions of the Act. Therefore, |
certify that it does not have an impact
on any small entities.

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Hydrocarbons,

Incorporation by reference,

Intergovernmental regulations,

Reporting and recordkeeping, Ozone,

and Volatile organic compounds.
Authority: 42 U.S.C. 7401-7671q.
Dated: November 27, 1995.

Stanley Laskowski,

Acting Regional Administrator.

[FR Doc. 95-30111 Filed 12-12-95; 8:45 am)]

BILLING CODE 6560-50-P

40 CFR Part 140
[FRL-5345-4]
RIN 2040-AC51

Marine Sanitation Devices; Final
Regulation to Establish Drinking Water
Intake Zones in Two Sections of the
Hudson River, New York State

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency is establishing two Drinking
Water Intake Zones in the Hudson
River, in response to an application
received by the New York State
Department of Environmental
Conservation (NYSDEC). Establishment
of a Drinking Water Intake Zone serves
to completely prohibit the discharge of
vessel sewage, treated or untreated, to
waters contained in that zone. Zone 1 is
bounded by the northern confluence of
the Mohawk River on the south and
Lock 2 on the north. It is approximately
8 miles long. Zone 2 is bounded on the
south by the Village of Roseton on the
western shore and bounded on the north
by the southern end of Houghtaling
Island. Zone 2 is approximately 60
miles long.

EFFECTIVE DATES: The final rule will take
effect April 11, 1996. In accordance
with 40 CFR 23.2, these amendments to
the regulation shall be considered
issued for purposes of judicial review at
1 p.m. eastern time, two weeks after
publication.

ADDRESSES: Patrick M. Durack, Chief,
Water Permits and Compliance Branch
(25th Floor), U.S. Environmental
Protection Agency Region 2, 290
Broadway, New York, New York,
10007-1866.

FOR FURTHER INFORMATION CONTACT:
Philip Sweeney, 212-637-3765.

SUPPLEMENTARY INFORMATION:
I. Background

In July 1992 the New York State
Department of Environmental
Conservation (NYSDEC) submitted an
application for two reaches of the
Hudson River to be designated by EPA
as Drinking Water Intake Zones. Section
312(f)(4)(B) of Public Law 92-500, as
amended by Public Law 95-217 and
Public Law 1004, (the ““Clean Water
Act”), states, “Upon application by a
State, the Administrator shall, by
regulation, establish a drinking water
intake zone in any waters within such
State and prohibit the discharge of
sewage from vessels within that zone.
“Region Il requested that authority for
taking action in response to this
application be delegated from the
Administrator to the Regional
Administrator. That authority was
delegated on November 16, 1992.

Zone 1 is in the Hudson River/
Champlain Canal and is bounded by an
east-west line through the most northern
confluence of the Mohawk River which
will be designated by the Troy-
Waterford Bridge (126th Street Bridge)
on the south and Lock 2 on the north.
It is approximately 8 miles long. This
zone is classified in the Official

Compilation of Codes, Rules and
Regulations of the State of New York (6
NYCRR) Part 941.6, Item Number 1, as
one Class A segment. This classification
was assigned in February 1967. Class A
is the standard given to waters of New
York for the protection of a source of
water supply for drinking, culinary, or
food processing purposes. There is one
drinking water intake located in Zone 1,
authorized for 2.0 million gallons per
day, which serves the Town and Village
of Waterford, Saratoga County, New
York. This portion of the Hudson River
adjoins Saratoga County on the west and
Rensselaer County on the east.

Zone 2 is also in the Hudson River
and is bounded on the south by the
Village of Roseton on the western shore
and Low Point on the eastern shore in
the vicinity of Chelsea, and on the north
by the southern end of Houghtaling
Island. This zone is classified in 6
NYCRR as two segments, both Class A.
The northern segment, which stretches
from the southern end of Houghtaling
Island (at light #72) to the southern end
of Esopus Island (at light #28), was
classified as Class B in 1966 and
reclassified by the State of New York as
Class A in 1969. The southern segment
of Zone 2 stretches from the southern
end of Esopus Island (at light #28) to the
line formed by Roseton on the west
shore and Low Point on the east shore
in the vicinity of Chelsea, New York.
This southern segment of Zone 2 was
classified on October 15, 1966 as Class
A. There are six authorized drinking
water intakes in Zone 2. They are listed
below:

Authorized
Community served nﬁjlllli(g;gg;gl-
lons per day
Rhinebeck Village and Hamlet
of Rhinecliff ..o 1.0
Hyde Park Fire and Water Dis-
trict, Town of Hyde Park ....... 6.0
City and Town of Poughkeep-
SIE it 16.0
New York City, Chelsea Emer-
gency Pump Station .............. 100.0
Port Ewan Water District, Town
Of ESOPUS ..voeveeiiieiienieeieene 1.0
Highland Water District ............. 3.0

Authority to enforce the prohibition
of vessel sewage discharges lies with the
U.S. Coast Guard, which may by
agreement utilize enforcement officers
of the U.S. Environmental Protection
Agency, other Federal agencies, or
States, in accordance with § 312(k) of
the Clean Water Act.

Both the Federal and New York State
governments will take a role in
implementation and enforcement of the
prohibition in the two drinking water
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intake zones. The prohibition will take
effect one hundred and twenty (120)
days after this notice. A major focus of
the implementation plan for this
prohibition will be public education,
specifically boater education. For the
purposes of boater understanding and
compliance, it is worthwhile to note
landmarks which approximate the
boundaries of the drinking water intake
zones, which are in view of the Hudson
River boater. For Zone 1, the Troy-
Waterford Bridge (126th Street Bridge)
and Lock #2 are visible landmarks. For
Zone 2, the northern border is at the
southern end of Houghtaling Island. The
Newburgh-Beacon Bridge, which is
south of the southern zone border, is an
obvious landmark for the southern end
of Zone 2. All of Zone 2 lies between
Houghtaling Island and the Newburgh-
Beacon Bridge, and these landmarks are
therefore useful markers for boaters.

I1. Public Comments and Response to
Most Significant Comments

OnJuly 5, 1995, EPA noticed the
proposed regulation in the Federal
Register, which regulation would
establish drinking water intakes zones
in two sections of the Hudson River.
Upon publication of the proposed
regulation, a sixty day public comment
period commenced and was closed on
September 5, 1995. During the comment
period, two public hearings were held at
the following locations:

1. August 9, 1995 at the offices of the
NYSDEC, 21 South Putt Corners Road,
New Paltz, New York from 6:30 p.m. to
8:30 p.m.

2. August 10, 1995 at the Town of
Waterford Civic Center, 35 Third Street,
Waterford, New York from 6:30 p.m. to
8:30 p.m.

Written and/or oral statements were
received by six individuals. One
individual represented the association
of towboat operators. Another
individual represented the shipping
operations for a major petroleum
company. Two individuals represented
two citizens group interested in the
Hudson River. The comments of each
individual are summarized and
responded to below:

Comment 1: One individual asserted
that the proposed rule goes beyond the
proscriptions [sic] of the U.S. Coast
Guard by effectively mandating that
commercial vessels which operate on
the Hudson River install a Type Il
marine sanitation device (MSD). She
contended further that while Section
312(f)(4)(B) of the Clean Water Act
(CWA) permits the establishment of a
“no discharge zone” once a state
submits an application to EPA, the
statute does not limit the options which

may be considered nor empower EPA to
contravene federal regulations
promulgated by the U.S. Coast Guard
which address MSDs aboard vessels.
The individual argued that the proposed
rule “oversteps the bounds of
established international and domestic
statutes related to the discharge of
sewage.”

Response 1: Section 312 of the CWA
requires the Administrator, in
conjunction with the U.S. Coast Guard,
to promulgate performance standards
for MSDs and requires the U.S. Coast
Guard to promulgate regulations
governing the design, construction,
installation and operation of MSDs.
Section 312(f)(4)(B) of the CWA,
however, addresses an issue other than
performance standards, design,
construction, installation or operation of
MSDs. This subsection of the CWA
provides that “[u]pon application by a
State, the Administrator shall, by
regulation, establish a drinking water
intake zone in any waters within such
State and prohibit the discharge of
sewage from vessels within that zone.”
The rule, which designates two drinking
water intake zones, is, therefore, not
inconsistent with Coast Guard
regulation and is consistent with the
CWA. The comment concerning
international agreements and statutes is
non-specific and as such cannot be
addressed; moreover, the Hudson River
is considered domestic waters.

Comment 2: The individual
maintained that by proposing to
“prohibit the discharge of treated
sewage, vessels with Type Il MSDs will
be rendered non-operational in the
winter months and only operational at
other times of the year.”

Response 2: EPA maintains that vessel
operators may operate in compliance
with the no discharge requirements by
utilizing permanently-installed Type Il
systems; using portable Type Il
systems; or by discharging treated waste
outside the zone. However, EPA
acknowledges that certain
circumstances (e.g. winter operation in
Zone 2) could preclude the “discharge
outside the zone” option for certain
vessels. In these circumstances, vessel
owners may find it necessary to use
either permanent or portable Type Il
systems. In response to the concern
about complying with no discharge
requirements during winter months
without retrofitting with a permanent
Type Ill system, EPA is delaying the
effective date of the rule to 120 days
after final notice. This change will allow
additional time to retrofit and will allow
operators additional time to plan for the
more challenging winter operational
period.

Comment 3: The two alternatives
offered to vessel owners with Type Il
MSDs is to either install a Type 11l MSD
or discharge treated sewage outside the
no discharge zones. An individual
argued that the off-loading of sewage at
a pump-out station located in the no
discharge zone is not a viable option for
some vessel operators given the physical
dimensions, geographic location and
depth of water at many of the pump-out
facilities on the Hudson River.

Response 3: Many vessel owners
currently operating on the Hudson River
use Type Il MSDs and are off-loading
sewage. The fact that these vessels
commonly off-load sewage demonstrates
that this is a viable alternative for many
other vessel operators, as well. While
applications made pursuant to section
312(f)(3) of the CWA must show that
adequate facilities for the safe and
sanitary removal and treatment of
sewage are reasonably available, this is
not a criterion for applications or
determinations made pursuant to
section 312(f)(4)(B) of the CWA.

Comment 4: One individual declared
that the proposed regulation will have a
detrimental operational and economic
impact on commercial vessels which
have a Type Il marine sanitation device
on-board. She criticized that the
proposed rule characterizes the costs
associated with the purchase of Type Il
marine sanitation devices as ‘“‘nominal’’
and explained that the actual cost
associated with the purchase and
installation of a holding tank aboard a
tugboat can be tens of thousands of
dollars depending upon the
configuration of the vessel. She
concluded that the installation and
utilization of a Type Il MSD is not a
viable alternative for many tug/barge
units transporting petroleum products
on the Hudson River.

Response 4: Retrofitting is not the
only option available and some vessel
owners will choose not to retrofit, but
will use portable toilets or discharge
outside the zones instead. EPA,
however, recognizes that some vessels
will retrofit with a Type 11l MSD to
comply with the regulation and that
there will be a cost associated with
retrofitting. EPA—s original cost
estimates were based on equipment
costs and did not include installation
costs. The individual points out that
cost estimates should include
installation of the equipment as well as
the purchase price of the equipment.
During the public hearing on August 9,
1995, an individual stated that the cost
to retrofit would be between $10,000
and $75,000 and impact 100 tugboats
and 40 to 75 barges (a total of 140 to 175
vessels). Employing the numbers
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provided by the industry representative,
the most expensive estimates would
result in costs of approximately $13
million to the industry. This dollar
amount is well below the $100 million
annual cost ceiling imposed by Congress
in the Unfunded Mandates Reform Act
of 1995, which amount can be used as

a guide in determining what is, in the
view of Congress, a substantial cost.

Comment 5: One person commented
that the second alternative outlined in
the proposed rulemaking is for vessels
with a Type Il MSD to simply treat and
discharge the sewage outside the no
discharge zone. She stated that the fact
that EPA and DEC are suggesting that
vessels discharge outside the proposed
sixty-eight mile no discharge zone is
disingenuous.

Response 5: Vessels which discharge
treated sewage outside of the drinking
water intakes zones are in compliance
with the regulation. This rule,
promulgated to protect specific drinking
water intakes, regulates discharges
inside the delineated zones as a means
of protecting these intakes and does not
attempt to control the discharge or
prohibit the discharge of treated sewage
outside the zones.

Comment 6: One individual
speculated that the entire Hudson River
would soon be designated as a no
discharge zone. She made this
speculation because based on her
information and belief, the southern
segment of Zone 2, from Esopus Island
to Chelsea, New York also has drinking
water intake valves with the cumulative
capacity of 127 millions gallons per day.

Response 6: To date, no other
applications have been made by
NYSDEC or discussed with EPA. EPA
will act on the facts before it and will
not act on mere speculation.

With regard to the Chelsea water
intake, that intake is included in Zone
2, which is bounded on the south by the
Village of Roseton on the western shore
and on the north by the southern end of
Houghtaling Island. This zone is
classified in 6 NYCRR as two segments,
both Class A. The northern segment,
which stretches from the southern end
of Houghtaling Island (at light #72) to
the southern end of Esopus Island (at
light #28). The southern segment of
Zone 2 stretches from the southern end
of Esopus Island (at light #28) to the line
formed by Roseton on the west shore
and Low Point on the east shore in the
vicinity of Chelsea, New York.

Comment 7: An individual questioned
the beneficial results of designated no
discharge zones if the Hudson River
continues to be contaminated by
combined sewer outfalls and storm
water run-off.

Response 7: The prohibition of the
discharge of vessel sewage from MSDs
is not the only NYSDEC program to
protect the drinking water sources of
several communities and to improve the
water quality in the Hudson River.
There are programs in place to reduce
and better manage the discharge of
storm water and non-point pollution.
Combined sewer overflows are regulated
through the NYSDEC State Pollutant
Discharge Elimination System
permitting program. This final rule is in
addition to programs already in place
and will serve to enhance the Hudson
River water quality.

Comment 8: Another individual
representing a shipping operations for a
major petroleum company provided a
letter that reiterated the comments
submitted by the association
representing the tow boat industry. See
comments and responses 1 through 7.

Comment 9: An individual entered an
oral statement into the record at the
public hearing held on August 10, 1995.
This individual expressed his support of
the regulation. He also stated that EPA
should consider regulations which
parallel the Lake Champlain regulations
which require that all vessels with a
marine toilet on-board must be
equipped with a holding tank.

Response 9: EPA acknowledges this
support for the proposal. With regard to
mandating installation of holding tanks,
EPA does not have the authority to
prescribe the method of compliance
with the rule. EPA expects to address
operational procedures in the
implementation plan which is to be
developed following promulgation.

Comment 10: This individual also
named four Class A water segments (a
30-mile stretch in the Mohawk River,
the Seneca River, Cayuga Lake and
Seneca Lake) as classified by NYSDEC
which are navigable and not among the
waters which are no discharge zones.
These are waters which he feels need to
be designated as no discharge zones. He
recognized that EPA could not act on
this suggestion unless NYSDEC applied
for such designation.

Response 10: No response needed.

Comment 11: Another individual
commented during the public hearing
on August 10, 1995 that he wondered
what part of the Mohawk River served
as the southern boundary of Zone 1. He
recommended that the Green Island-
Troy dam be designated as the landmark
for the southern boundary. He also
stated his support for the regulation.

Response 11: EPA concurs that the
description in the proposed rule is
ambiguous and needs clarification. The
final rule will clarify that the southern
border of Zone 1 is the northernmost

confluence of the Mohawk River with
the Hudson River; the Troy-Waterford
Bridge (126th Street Bridge) will serve
as the line delineating the southern
boundary of Zone 1. The confluence is
not a landmark which is readily
apparent to a vessel operator on the
water. The Troy-Waterford Bridge
(126th Street Bridge) will serve as a
landmark which is easily recognized by
an operator on the water. EPA considers
this clarification to be a minor
modification which results in the
boundary line being moved
approximately 3—4 city blocks to the
north of the original boundary. Upon
reevaluation of all the boundary
delineations, EPA discovered that the
description of the southern boundary to
Zone 2 may not be easily understood by
the public. The final regulation will add
the phrase “‘in the vicinity of Chelsea.”

Comment 12: A citizens group
through its representative stated its
support for the regulation in a letter
dated August 25, 1995.

Response 12: EPA acknowledges this
support for this proposal.

Comment 13: Another representative
of a citizens group provided a comment
on September 27, 1995, after the public
comment period closed. The comment
stated support for the proposed rule.

Response 13: No response required.

111. Compliance with Other Acts and
Orders

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is significant and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order. It
has been determined that this rule is not
a “‘significant regulatory action’ under
the terms of Executive Order 12866 and
is therefore not subject to OMB review.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act of 1980, 5 U.S.C. 6501 et seq.,
whenever an agency is developing
regulations, it must prepare and make
available for public comment the impact
of the regulations on small entities (i.e.,
small businesses, small organizations,
and small governmental jurisdictions).
A regulatory flexibility analysis is not
required if the head of the agency
certifies that the rule will not have
significant economic effect on a
substantial number of small entities.
EPA policy dictates that an Initial
Regulatory Flexibility Analysis (IRFA)
be prepared if the action will have any
effect on any small entity. An
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abbreviated IRFA can be prepared
depending on the severity of the

economic impact and the relevant
statute’s allowance of alternatives.

The Agency has prepared an IRFA for
this final rule. In summary, the IRFA
describes that a prohibition of vessel
sewage discharge in these two zones
will apply to any commercial or
recreational vessel with on-board toilet
facilities that navigates the Hudson
River in the described areas. Only
commercial vessels are considered small
entities with respect to the Regulatory
Flexibility Act. All vessels are already
subject to the EPA Marine Sanitation
Device Standards at 40 CFR Part 140
and the U.S. Coast Guard Marine
Sanitation Device Standards at 33 CFR
Part 159. These standards prohibit the
overboard discharge of vessel sewage in
any freshwater lakes, freshwater
reservoirs, or other freshwater
impoundments whose inlet or outlet is
such as to prevent the ingress or egress
by vessel traffic subject to this
regulation, or in rivers not capable of
being navigated, (40 CFR 140.3). In
other waters, including the Hudson
River, vessels with on-board toilets shall
have U.S. Coast Guard certified marine
sanitation devices which either retain
sewage or treat sewage to the applicable
standards. There are three types of
marine sanitation devices certified by
the U.S. Coast Guard. Type | and Type
Il devices are both flow-through devices
that treat sewage through maceration
and disinfection. Type Ill devices are
holding tanks. Vessel sewage is held in
tanks until it can be properly disposed
of at a pump-out facility, or it may be
discharged untreated outside of U.S.
territorial waters. Most Type Il devices
are equipped with a discharge option, in
the form of a Y-valve, which allows the
boater to discharge the sewage directly
overboard, which is legal only outside
of U.S. territorial waters. Since the
Hudson River is a U.S. territorial water,
the discharge of untreated vessel sewage
is prohibited under the existing
regulations. Today’s rule, therefore, will
not change the legal requirements for
boats with Type Ill devices.
Consequently, the only small entities
affected by this rule will be commercial
boats with on-board toilets with a Type
I or Il marine sanitation device which
use these approximately 68 miles of the
Hudson River. The rule will affect these
vessels by requiring retention and
pump-out of their sewage, or discharge
outside of the designated zones. This
rule requires no reporting or record
keeping activity on the part of small
entities. Because of the cost associated
with purchase of portable Type Il

devices and use of pump-out facilities,
and the option to discharge sewage in
accordance with Federal standards
outside of the zones, this final rule
imposes no significant economic impact
on a substantial number of small
entities.

As mentioned above, NYSDEC
submitted the application for these
Drinking Water Intake Zones under
Section 312(f) of the Clean Water Act—
the section that sets national standards
for discharges of vessel sewage and
prohibits the states or political
subdivision thereof from adopting or
enforcing any other regulation or
standard for vessel sewage discharges.
There are several exceptions to this
prohibition. Section 312(f)(4)(B) is one
of these exceptions. This section was
added to the Clean Water Act in 1977
in order to provide the states with an
opportunity to have a more stringent
standard (i.e., a prohibition) for drinking
water intake areas. The Act states,
“Upon application by a State, the
Administrator shall, by regulation,
establish a drinking water intake zone in
any waters within such State and
prohibit the discharge of sewage from
vessels within that zone.” EPA wishes
to correct its interpretation of CWA
section 312(f)(4)(B), as stated in the
preamble of the proposed rule at 60 FR
34942. EPA interprets CWA Section
312(f)(4)(B) to give EPA discretion upon
application by a state to establish a
drinking water intake zone, both with
respect to the timing of EPA action on
such an application and the substance
of such action. There is no mandatory
duty for EPA to act upon such an
application, as the CWA specifies no
date certain for such action. Further,
EPA interprets the requirement for
states to apply to EPA for the flexibility
to promulgate a drinking water intake
zone different from that applied for, if
EPA believes that a different zone is
warranted.

C. Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., is intended to
minimize the reporting and record
keeping burden on the regulated
community, as well as minimize the
cost of Federal information collection
and dissemination. In general, the Act
requires that information requests and
record keeping requirements affecting
10 or more non-Federal respondents be
approved by the Office of Management
and Budget. Since today’s rule would
not establish or modify any information
and record keeping requirements, it is
not subject to the requirements of the
Paperwork Reduction Act.

D. Unfunded Mandates Reform Act of
1995

Under Section 202 of the Unfunded
Mandates Reform Act of 1995 (the Act),
P.L. 104-4, which was signed into law
on March 22, 1995, EPA generally must
prepare a written statement for rules
with Federal mandates that may result
in estimated costs to State, local, and
tribal governments in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is required for EPA rules,
under Section 205 of the Act EPA must
identify and consider alternatives,
including the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
EPA must select that alternative, unless
the Administrator explains in the final
rule why it was not selected or it is
inconsistent with law. Before EPA
establishes regulatory requirements that
may significantly or uniquely affect
small governments, including tribal
governments, it must develop under
Section 203 of the Act a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, giving them
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising them
on compliance with the regulatory
requirements.

EPA has determined that this rule
does not include a Federal mandate that
may result in estimated annualized
costs of $100 million or more to either
State, local, and tribal governments in
the aggregate, or to the private sector.
All vessels that are equipped with
marine sanitation devices and that
navigate the Hudson River are already
subject to the EPA Marine Sanitation
Device Standards at 40 CFR Part 140
and the U.S. Coast Guard Marine
Sanitation Device Standards at 33 CFR
Part 159. These standards prohibit the
overboard discharge of untreated vessel
sewage in the Hudson River and require
that vessels with on-board toilets shall
have U.S. Coast Guard certified marine
sanitation devices which either retain
sewage or treat sewage to the applicable
standards. There are three types of
marine sanitation devices certified by
the U.S. Coast Guard. Only those vessels
that have either one of the two types of
certified flow-through devices will be
affected by this rule. Those vessels
affected by this rule will either retain
and pump out treated sewage or
discharge outside of the designated
zones. It is therefore estimated that the
annualized costs to State, local and
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tribal governments in the aggregate, or
to the private sector, will not be or
exceed $100 million. Thus, today’s rule
is not subject to the requirements of
Section 202 and 205 of the Act. Because
the rule contains no regulatory
requirements that might significantly or
uniquely affect small governments, it
also is not subject to the requirements
of Section 203 of the Act. Small
governments are subject to the same
requirements as other entities whose
duties result from this rule and they
have the same ability as other entities to
retain and pump out treated sewage or
discharge outside of the designated
zones.

List of Subjects in 40 CFR Part 140

Environmental protection, Sewage
disposal, Vessels.

Dated: December 5, 1995.
Jeanne M. Fox,
Regional Administrator.

For the reasons set out in the
preamble, 40 CFR Part 140 is amended
as follows:

PART 140—[AMENDED]

1. The authority citation for Part 140
continues to read as follows:

Authority: Sec. 312, as added Oct. 18,
1972, Pub. L. 92-500, Sec. 2, 86 Stat. 871.
Interpret or apply Sec. 312(b)(1), 33 U.S.C.
1322(b)(1).

2. In §140.4 paragraph (b)(1) is
amended by designating the
undesignated text after the colon as
paragraph (b)(1)(i) and by adding
paragraph (b)(1)(ii) to read as follows:

§140.4 Complete prohibition.

* * * * *

(b) * ok *

(1) * * *

(ii) Two portions of the Hudson River
in New York State, the first is bounded
by an east-west line through the most
northern confluence of the Mohawk
River which will be designated by the
Troy-Waterford Bridge (126th Street
Bridge) on the south and Lock 2 on the
north, and the second of which is
bounded on the north by the southern
end of Houghtaling Island and on the
south by a line between the Village of
Roseton on the western shore and Low
Point on the eastern shore in the
vicinity of Chelsea, as described in
Items 2 and 3 of 6 NYCRR Part 858.4.

[FR Doc. 95-30406 Filed 12—-12-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[PP 3F4222/R2192; FRL—4989-4]
RIN 2070-AB78

Tebuconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the fungicide
tebuconazole (alpha-[2-(4-
chlorophenyl)ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) in or on the raw agricultural
commodities cherries at 4.0 parts per
million (ppm) and peaches (includes
nectarines) at 1.0 ppm. Miles, Inc. (now
Bayer Corp.) submitted a petition
pursuant to the Federal Food, Drug and
Cosmetic Act (FFDCA) for the regulation
to establish these maximum permissible
levels for residues of the fungicide.

EFFECTIVE DATE: The effective date of
this rule is November 22, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 3F4222/
R2192], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections shall be
labeled Tolerance Petition Fees and
forwarded to EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P. O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of any objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the document number [PP 3F4222/

R2192]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.
FOR FURTHER INFORMATION CONTACT: By
mail: Connie B. Welch, Product
Manager (PM) 21, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 227, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
305-6226; e-mail:
welch.connie@.epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of August 17, 1995 (60
FR 42885), which announced that Miles,
Inc., Agricultural Division (formerly
Mobay Corp., Agricultural Chemicals
Division, now Bayer Corp.), P.O. Box
4913, Kansas City, MO 64120-0013, had
submitted pesticide petition (PP)
3F4222 to EPA requesting that the
Administrator, pursuant to section
408(d) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(d), establish a tolerance for
residues of the fungicide tebuconazole
(alpha-(4-chlorophenyl)ethyl]-alpha-
(1,1-dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) in or on the raw agricultural
commodities cherries at 4.0 parts per
million (ppm) and peaches (includes
nectarines per 40 CFR 180.1(h)) at 1.0
ppm.

There were no comments received in
response to the notice of filing. The
scientific data submitted in the petition
and other relevant material have been
evaluated. The toxicological data
considered in support of the tolerance
include:

1. A 90-day rat feeding study with a
no-observed-effect level (NOEL) of 34.8
milligrams per kilogram of body weight
per day (mg/kg bw/day) (400 ppm) and
a lowest-effect-level (LEL) of 171.7 mg/
kg bw/day (1,600 ppm) in males, based
on decreased body weight gains and
histological changes in the adrenals. For
females, the NOEL was 10.8 mg/kg bw/
day (100 ppm) and the LEL was 46.5
mg/kg bw/day (400 ppm) based on
decreased body weights, decreased body
weight gains, and histological changes
in the adrenals.

2. A 90-day dog-feeding study with a
NOEL of 200 ppm (73.7 mg/kg bw/day
in males and 73.4 mg/kg bw/day in
females) and an LEL of 1,000 ppm
(368.3 mg/kg bw/day in males and 351.8
mg/kg bw/day in females). The LEL was
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based on decreases in mean body
weights, body weight gains, and food
consumption, and an increase in liver
N-demethylase activity.

3. A l-year dog feeding study with a
NOEL of 1 mg/kg bw/day (40 ppm) and
an LEL of 5 mg/kg bw/day (200 ppm),
based on lenticular and corneal opacity
and hepatic toxicity in either sex (the
current Reference Dose was determined
based on this study). A subsequent 1-
year dog feeding study, using lower
doses to further define the NOEL for
tebuconazole, defines a systemic LOEL
of 150 ppm (based on adrenal effects in
both sexes) and a systemic NOEL of 100
ppm. . .

4. A 2-year rat chronic feeding study
defined, a NOEL of 7.4 mg/kg bw/day
(100 ppm), and an LEL of 22.8 mg/kg
bw/day (300 ppm) based on body
weight depression, decreased
hemoglobin, hematocrit, MCV and
MCHC, and increased liver microsomal
enzymes in females. Tebuconazole was
not oncogenic at the dose levels tested
(0, 100, 300, and 1,000 ppm).

5. A rat oral developmental toxicity
study with a maternal NOEL of 30 mg/
kg bw/day and an LEL of 60 mg/kg bw/
day based on elevation of absolute and
relative liver weights. For
developmental toxicity, a NOEL of 30
mg/kg bw/day and an LEL of 60 mg/kg
bw/day was determined, based on
delayed ossification of thoracic, cervical
and sacral vertebrae, sternum, fore and
hind limbs and increase in
supernumerary ribs.

6. A rabbit oral developmental
toxicity study with a maternal NOEL of
30 mg/kg bw/day and an LEL of 100 mg/
kg bw/day based on depression of body
weight gains and food consumption. A
developmental NOEL of 30 mg/kg bw/
day and an LEL of 100 mg/kg bw/day
were based on increased post-
implantation losses, from both early and
late resorptions and frank
malformations in eight fetuses of five
litters.

7. A mouse oral developmental
toxicity study with a maternal NOEL of
10 mg/kg bw/day and an LEL of 20 mg/
kg bw/day based on a supplementary
study indicating reduction in hematocrit
and histological changes in liver. A
developmental NOEL of 10 mg/kg bw/
day and an LEL of 30 mg/kg bw/day
based on dose-dependent increases in
runts/dam at 30 and 100 mg/kg bw/day.

8. A mouse dermal developmental
toxicity study with a maternal NOEL of
30 mg/kg bw/day and an LEL of 60 mg/
kg bw/day based on a supplementary
study indicating increased liver
microsomal enzymes and histological
changes in liver. The NOEL for
developmental toxicity in the dermal

study in the mouse is 1,000 mg/kg bw/
day, the highest dose tested (HDT).

9. A two-generation rat reproduction
study with a dietary maternal NOEL of
15 mg/kg bw/day (300 ppm) and an LEL
of 50 mg/kg bw/day (1,000 ppm) based
on depressed body weights, increased
spleen hemosiderosis, and decreased
liver and kidney weights. A
reproductive NOEL of 15 mg/kg bw/day
(300 ppm) and an LEL of 50 mg/kg bw/
day (1,000 ppm) were based on neonatal
birth weight depression.

10. An Ames mutagenesis study in
Salmonella that showed no
mutagenicity with or without metabolic
activation.

11. A micronucleus mutagenesis assay
study in mice that showed no
genotoxicity.

12. A sister chromatid exchange
mutagenesis study using CHO cells that
was negative at dose levels 4 to 30 ug/
mL without activation or 15 to 120 ug/
mL with activation.

13. An unscheduled DNA synthesis
(UDS) study that was negative for UDS
in rat hepatocytes.

Additionally, a mouse oncogenicity
study at dietary levels of 0, 20, 60, and
80 ppm for 21 months did not reveal
any oncogenic effect for tebuconazole at
any dose tested. Because the maximum-
tolerated-dose (MTD) was not reached
in this study, the study was classified as
supplementary. A followup mouse
study at higher doses (0, 500, and 1,500
ppm in the diet), with an MTD at 500
ppm, revealed statistically significant
incidences of hepatocellular adenomas
and carcinomas in males and
carcinomas in females. The initial and
followup studies, together with
supplementary data submitted by Miles,
Inc., were classified as core minimum.

The Office of Pesticide Programs’
Health Effects Division’s
Carcinogenicity Peer Review Committee
(CPRC) has classified tebuconazole as a
Group C carcinogen (possible human
carcinogen). This classification is based
on the Agency’s “Guidelines for
Carcinogen Risk Assessment” published
in the Federal Register of September 24,
1986 (51 FR 33992). The Agency has
chosen to use the reference dose
calculations to estimate human dietary
risk from tebuconazole residues. The
decision supporting classification of
tebuconazole as a possible carcinogen
(Group C) rather than a probable
carcinogen (Group B) was primarily
based on the statistically significant
increase in the incidence of
hepatocellular adenomas, carcinomas,
and combined adenomas/carcinomas in
both sexes of NMRI mice both by
positive trend and pairwise comparison
at the HDT, and the structural

correlation with at least six other related
triazole pesticides that produce liver
tumors.

The Reference Dose (RfD) is
established at 0.01 mg/kg of body
weight (bwt)/day, based on a no-
observed-effect level (NOEL) of 1.00 mg/
kg bwt/day and an uncertainty factor of
100. The NOEL is based on a 1-year dog-
feeding study that demonstrated
lenticular and corneal opacity and
hepatic toxicity as an endpoint effect. A
chronic exposure analysis was
performed using tolerance level residues
and 100 percent crop-treated
information to estimate the Theoretical
Maximum Residue Contribution
(TMRC) for the general population and
22 subgroups.

The Theoretical Maximum Residue
Contribution (TMRC) from the
published uses is estimated at 0.000008
mg/kg bwt/day and utilizes 0.075% of
the RfD for the general population of the
lower 48 States. The proposed use on
peaches, cherries, and necatrines
contributes 0.000377 mg/kg bwt/day
(3.8% of the RfD) which raises the
TMRC to 0.000385 mg/kg bwt/day or
3.9% of the RfD.

The TMRC for the most highly
exposed subgroup, nonnursing infants
(less than 1-year old) is 0.000003 mg/kg
bwt/day which represents 0.03% of the
RfD. The proposed use on peaches,
cherries, and nectarines for nonnursing
infants (less than 1-year old) raises the
TMRC to 0.002525 or 25.3% of the RfD.

The nature of the residue in cherries,
peaches, and nectarines is adequately
understood. An adequate analytical
method using gas chromatography is
available for enforcement purposes.

The enforcement methodology has
been submitted to the Food and Drug
Administration for publication in the
Pesticide Analytical Manual, Volume II
(PAM 11). Because of the long lead time
for publication of the method in PAM II,
the analytical methodology is being
made available in the interim to anyone
interested in pesticide enforcement
when requested from: Calvin Furlow,
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1132, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
5232.

There is no reasonable expectation
that secondary residues will occur in
milk, eggs, or meat of livestock and
poultry since there are no livestock feed
items associated with this action.
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There are currently no actions
pending against the continued
registration of this chemical.

Based on the information and data
considered, the Agency has determined
that the tolerances established by
amending 40 CFR part 180 will protect
the public health. Therefore, the
tolerances are established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

EPA has established a record for this
rulemaking under docket number [PP
3F4222/R2192] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as (CBI), is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, except legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in ADDRESSES at the beginning of this
document.

Under Executive Order 12866, EPA
must judge whether a rule is “major”
and therefore requires a Regulatory
Impact Analysis. This rule was
submitted to the Office of Management
and Budget (OMB) for review as
required by Executive Order 12866.

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that regulations establishing new
tolerances or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

OMB has approved the information
collection requirements contained in
this rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 22, 1995.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.474, by amending the table
therein by adding and alphabetically
inserting new entries for cherries and
peaches (includes nectarines), to read as
follows:

§180.474 Tebuconazle (alpha-[2-(4-
chlorophenyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole); tolerances
for residues.

* * * * *
. Parts per
Commodity million
* * * * *
Cherries .....ccccoviieeiieeniiice 4.0
* * * * *
Peaches (includes necatrines) . 1.0
* * * * *

[FR Doc. 95-29986 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 5E4540/R2186; FRL—-4985-7]
RIN 2070-AB78

a-Alkyl(C21-Cv1)-w-Hydroxypoly
(Oxyethylene); Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document exempts a-
alkyl(C21-C71)-w-hydroxypoly
(oxyethylene) from the requirement of a
tolerance when used at levels not to
exceed 10% as a wetting agent or
granule coating in pesticide
formulations. Petrolite Corp. requested
this regulation under the Federal Food,
Drug and Cosmetic Act (FFDCA).

EFFECTIVE DATE: This regulation
becomes effective December 13, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 5E4540/
R2186], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
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1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 5E4540/R2186].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Amelia M. Acierto, Registration
Support Branch, Registration Division
(7505W), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: 6th Floor, 2800 Crystal Drive,
North Tower, Arlington, VA 22202,
(703)-308-8375; e-mail:
acierto.amelia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of September 29, 1995
(60 FR 50514), EPA issued a proposed
rule that gave notice that the Petrolite
Corp., Polymers Division, 6910 East
14th St., Tulsa, OK 74112, had
submitted pesticide petition (PP)
5E4540 to EPA requesting that the
Administrator, pursuant to section
408(e) of the FFDCA, 21 U.S.C. 346a(e),
amend 40 CFR 180.1001(d) by
establishing an exemption from the
requirement of a tolerance for a-alkyl
(C21-C71)-w-hydroxypoly (oxyethylene)
when used at levels not to exceed 10%
as a wetting agent or granule coating in
pesticide formulations applied to
growing crops only.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceouse earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;

and emulsifiers. The term “‘inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
5E4540/R2186] (including any
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division

(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 5E4540/R2186],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “‘significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “‘significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
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rule is not “significant”” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 3, 1995.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001(d) is amended in
the table therein by adding and
alphabetically inserting the inert
ingredient entry, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.
* * * * *

(d) * X *

Inert ingredient

Limits

Uses

*

a-Alkyl (C21-C+1)-w-hydroxypoly (oxyethylene) in which Not to exceed 10% ...................

* * * * *

the poly(oxyethylene) content is 2 to 91 moles and

molecular weight range from 390 to 5,000..

*

*

Wetting agent or granule coating

* * * * *

[FR Doc. 95-29988 Filed 12—-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 5E4464/R2185; FRL—4985-5]
RIN 2070-AB78

Linuron; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document increases the
established tolerance for residues of the
herbicide linuron in or on the raw
agricultural commodity asparagus. The
regulation to increase the maximum
permissible level for residues of linuron
was requested in a petition submitted by
the Interregional Research Project No. 4
(IR-4) pursuant to the Federal Food,
Drug and Cosmetic Act (FFDCA).
EFFECTIVE DATE: This regulation
becomes effective December 13, 1995.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 5E4464/
R2185], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests

filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 5E4464/R2185].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Registration
Support Branch, Registration Division
(7505W), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: 6th Floor, 2800 Crystal Drive,

North Tower, Arlington, VA 22202,
(703)-308-8783; e-mail:
jamerson.hoyt@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 29, 1995
(60 FR 50510), EPA issued a proposed
rule that gave notice that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted a pesticide petition (PP
5E4464) to EPA on behalf of the IR-4
Agricultural Experiment Stations of
California, Indiana, Michigan, and New
Jersey. The petition requested that the
Administrator, pursuant to section
408(e) of the FFDCA, 21 U.S.C. 346a(e),
amend 40 CFR 180.184 by increasing
the established tolerance for residues of
the herbicide linuron [3-(3,4-
dichlorophenyl)-1-methoxy-1-
methylurea] in or on the raw
agricultural commodity asparagus from
3.0 parts per million (ppm) to 7.0 ppm.
IR-4 proposed the increased tolerance
for asparagus in response to the
reregistration eligibility review and
decisions on the pesticide case linuron,
which was completed by EPA on April
28, 1995. The Reregistration Eligibility
Decision (RED) requires that the
established tolerance for linuron on
asparagus be increased to 7.0 ppm.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
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proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance will protect
the public health. Therefore, the
tolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
5E4464/R2185] (including any
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 5E4464/R2185],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ““‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “‘significant’” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification

statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 21, 1995.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.In §180.184, paragraph (a) is
amended in the table therein by revising

the entry for asparagus, to read as
follows:

§180.184 Linuron; tolerances for residues.

* * * * *
(a) * * *

Commodity P;ritlﬁ b
ASpParagus .........ccceeeereeeiiniinnnennn 7.0
* * * * *

* * * * *

[FR Doc. 95-29989 Filed 12—-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 5F4467/R2193; FRL—4990-8]

RIN 2070-AB78
Neem QOil; Tolerance Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes an
exemption from the requirement of a
tolerance for residues of clarified
hydrophobic extract of neem oil when
used according to good agricultural
practice as a broad-spectrum fungicide/
insecticide/miticide on all greenhouse
and terrestrial food crops. A request for
an exemption from the requirement of a
tolerance was submitted by W.R. Grace
Co.-Conn. This regulation eliminates the
need to establish a maximum
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permissible level for residues of this
broad-spectrum fungicide/insecticide/
miticide on all greenhouse and
terrestrial food crops when used
according to good agricultural practice.
EFFECTIVE DATE: This rule becomes
effective on December 13, 1995.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 5F4467/
R2193], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202.
Fees accompanying objections shall be
labeled “Tolerance Petition Fees” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 5F4467/R2193].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Paul Zubkoff, Biopesticides and
Pollution Prevention Division (7501W),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
5th Floor, CS #1, 2800 Crystal Drive,
Arlington, VA 22202, (703)-308-8694; e-
mail: zubkoff.paul@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of September 29, 1995

(60 FR 50582), which announced that
W.R. Grace Co.-Conn., 7379 Route 32,
Columbia, MD 21044, had submitted a
pesticide petition (PP) 5F4467 to EPA
requesting that the Administrator,
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(d), establish an
exemption from the requirement of a
tolerance for the use of clarified
hydrophobic extract of neem oil on all
greenhouse and terrestrial food crops
when used according to good
agricultural practice. There were no
adverse comments or requests for
referral to an advisory committee
received in response to the notice of
filing of PP 5F4467.

Existing Food Clearances

The clarified hydrophobic extract is
prepared from the crude botanical
extract of the seed kernels of the neem
tree, Azadiracta indica. The
constituents of clarified hydrophobic
extract of neem oil are long-chain fatty
acids and glycerides. Long-chain fatty
acids and glycerides are Generally
Recognized As Safe (GRAS) for use in
foods by the U.S. Food and Drug
Administration (FDA). Under title 21 of
the Code of Federal Regulations (CFR)
(21 CFR 172.860), oleic acid derived
from tall oil fatty acids (21 CFR
172.862), and linoleic acid (21 CFR
184.1065), glyceryl monooleate (21 CFR
184.1323), glyceryl monostearate (21
CFR 184.1324), and mono- and
diglycerides (21 CFR 184.1505) are
considered as GRAS.

Natural Occurrence

Long-chain fatty acids and glycerides
are readily synthesized by most forms of
life and are common constituents of
human, avian, and other mammalian
diets. In most soil and aquatic
environments, these constituents of
clarified hydrophobic extract of neem
oil would be readily metabolized by
endemic microbial populations and
should not accumulate. Because
clarified hydrophobic extract of neem
oil is a naturally occurring compound
which displays a nontoxic mode of
action to the target pest, the Agency
classified the active ingredient as a
biochemical pesticide.

Toxicology Assessment

All studies submitted for acute
mammalian toxicology support the
registration of the technical
manufacturing product (Reg. No. 11688-
8) and the end-use product for use on
all terrestrial and greenhouse food
crops. Summarized below are data and
information for the registration of
clarified hydrophobic extract of neem

oil. EPA has examined the acute
mammalian toxicology data related to
human health submitted for clarified
hydrophobic extract of neem oil. The
mammalian toxicology data for clarified
hydrophobic extract of neem oil
indicate low acute toxicity following all
routes of exposure. With the exceptions
of the primary eye irritation study
(toxicity category Ill) and the acute
dermal study (toxicity category IlI), all
other acute studies (oral, dermal
irritation, and inhalation toxicity) were
classified toxicity category V. Based on
the results from the sensitization test
(Buehler), the clarified hydrophobic
extract of neem oil is considered to be
a mild (minimal) contact sensitizer. In
addition, clarified hydrophobic extract
of neem oil was shown not to be
cytotoxic or mutagenic via the Ames test
(Salmonella/reverse mutation assay).
Further genotoxicity tests to address
structural chromosomal aberrations and
forward mutations have been waived
based on the known composition (fatty
acids and glycerides) and GRAS status
of the technical manufacturing product
(clarified hydrophobic extract of neem
oil, the lack of mammalian and avian
toxicity, and the negative results
observed in the Ames tests).
Consequently, at levels used on plants,
human exposure is expected to be
negligible and acute toxicity from such
exposure is not expected.

Tolerance exemptions are usually, in
part, based on the results of subchronic
(90-day) feeding and developmental
toxicity studies submitted to support
registration. However, these studies
were waived for clarified hydrophobic
extract of neem oil because of the low
demonstrated acute toxicity, the GRAS
nature of the naturally occurring
components (saturated fatty acids and
glycerides) of the active pesticidal
ingredient, and the negligible exposure
to humans and the environment owing
to the low use rates. Such use rates
would not significantly increase dietary
intake over routine exposure from
general consumption of fatty acids in
foods. Moreover, the Agency knows of
no reported cases of adverse effects from
exposure to low amounts of fatty acids.

Residue Chemistry Data

Residue chemistry data are usually
required for biochemical pesticides only
if the submitted mammalian toxicology
studies indicate that additional Tier Il or
Tier 11l toxicology data would be
required as specified in 40 CFR
158.165(e). The submitted toxicology
data for this use indicate that the
product is of low mammalian toxicity;
it has naturally occurring components
in many food plants and, therefore, it is
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a component of the normal human diet.
Therefore, Tier Il or Tier Ill data are not
required. Based on the information
considered, the Agency concludes that
the establishment of a tolerance for the
active ingredient, clarified hydrophobic
extract of neem oil, is not necessary to
protect the public health from food
residues expected from the use of
clarified hydrophobic extract of neem
oil. Since this rule establishes an
exemption from the requirement of a
tolerance, the Agency has concluded
that an analytical method is not
required for enforcement purposes for
clarified hydrophobic extract of neem
oil.

Metabolism

Clarified hydrophobic extract of neem
oil consists of naturally occurring fatty
acids and glycerides that are considered
GRAS by the FDA. The oxidative
degradation of fatty acids is a central
metabolic pathway in animals, plants,
and microbes. Glycerides are degraded
into glycerol and fatty acids of varying
chain lengths. Glycerol is readily
metabolized or used as an energy source
or as a precursor to other carbohydrates,
lipids, or amino acids. Fatty acids are
metabolized into two-carbon fragments
through a sequence of enzyme-catalyzed
reactions. The metabolic products are
then incorporated into fats,
carbohydrates, and amino acids.

Conclusion

Based on the information considered,
the Agency concludes that
establishment of a tolerance for clarified
hydrophobic extract of neem oil (Reg.
No. 11688-8) is not necessary to protect
the public health. Therefore, the
exemption from tolerance is established
as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rule-making. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,

a summary of any evidence relied upon
by the objector as well as the other
materials required by 40 CFR 178.27. A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
5F4467/R2193] (including objections
and hearing requests submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 5F4467/R2193],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in ADDRESSES at the beginning of this
document.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant’” and therefore
subject to all the requirements of the
Executive Order (i.e., Regulatory Impact
Analysis, review by the Office of
Management and Budget (OMB)). Under
section 3(f), the order defines
“significant’ as those actions likely to
lead to a rule (1) having an annual effect
on the economy of $100 million or
more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also known as
“economically significant’); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order. Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not “significant” and is
therefore not subject to OMB review.
Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 30, 1995.

Daniel M. Barolo,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In subpart D, by adding new
§180.1161, to read as follows:
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§180.1161 Clarified hydrophobic extract of
neem oil; exemption from the requirement
of atolerance.

Clarified hydrophobic extract of neem
oil (Reg. No. 11688-8) is exempt from
the requirement of a tolerance on all raw
agricultural commodities when used as
a botanical fungicide/insecticide/
miticide.

[FR Doc. 95-29991 Filed 12—-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 8E3574/R2165; FRL-4973-5]
RIN 2070-AB78

Terbufos; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document extends the
time-limited tolerance for combined
residues of the insecticide/nematicide
terbufos and its cholinesterase-
inhibiting metabolites in or on the raw
agricultural commodity (RAC) green
coffee beans for an additional 2 years.
American Cyanamid Co. submitted a
petition under the Federal Food, Drug
and Cosmetic Act (FFDCA) requesting
the regulation to establish a maximum
permissible level for combined residues
of the insecticide/nematicide in or on
the commodity.

EFFECTIVE DATE: This regulation
becomes effective December 13, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 8E3574/
R2165], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk

may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 8E3574/R 2165].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Robert A. Forrest, Product
Manager (PM) 14, Registration Division
(7505C), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm. 219, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202, (703)-
305-6600; e-mail:
forrest.robert@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 2, 1995 (60
FR 39299), EPA issued a proposed rule
(FRL-4963-5) that gave notice that the
American Cyanamid Co. had submitted
data and a request under the FFDCA
that a time-limited tolerance for
residues of the insecticide/nematicide
terbufos on coffee beans be changed to
permanent status. The Agency proposed
an extension of the time-limited
tolerance to allow it to complete its in-
depth reassessment of the current
established tolerances for terbufos.

The following comments were
received from the petitioner, American
Cyanamid.

1. American Cyanamid believes that
since the acceptance of the new rat
metabolism study fulfills the condition
of the time-limited coffee bean
tolerance, it is sufficient to establish the
regulation as permanent, regardless of
any on-going analysis of tolerances for
reregistration purposes.

2. Additionally, American Cyanamid
believes that ““the toxicological end-
point of a no-observable-effect level
(NOEL) based upon plasma
cholinesterase (ChE) inhibition, as
mentioned in the proposed rule, is of
equivocal value when used in risk
assesments’ and that ““A NOEL based
upon alternative tox endpoints such as
red blood cell ChE inhibition, brain ChE
inhibition, or clinical signs would be

more appropriately used to establish
reference dose for regulatory purposes.”

American Cyanamid has requested a
reevaluation of plasma cholinesterase as
a suitable endpoint.

The Agency acknowledges that the
condition upon which the initial time-
limited tolerance was based, i.e., the
lack of an acceptable guideline rat
metabolism study, has now been
fulfilled.

However, as described in the
proposed rule referenced above, the
Agency currently has concern over the
potential acute dietary risk posed by the
current established tolerances based on
the estimated margins of exposure
(MOE). In light of this concern, the
Agency believes that it is prudent to
limit the period of time in which the
coffee bean tolerance is in effect
pending the Agency reassessment of the
tolerances.

The Agency will take American
Cyanamid’s comments relative to the
toxicological endpoint into
consideration in its reassessment of the
established tolerances.

There were no requests for referral to
an advisory committee received in
response to the proposed rule.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the time-limited
tolerance will protect the public health.
Therefore, the time-limited tolerance is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
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requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
8E3574/R2165] (including any
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 8E3574/R2165],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant’”” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “‘significant
regulatory action” as an action that is
likely to result in a rule (1) having an

annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ““‘economically
significant); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “‘significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 28, 1995.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.352, by revising paragraph
(b), to read as follows:

§180.352 Terbufos; tolerances for residues.
* * * * *

(b) A time-limited tolerance to expire
December 15, 1997 is established for
combined residues of the insecticide/
nematicide terbufos (S-[[1,1-
dimethyl)thio] methyl] O,0-diethyl
phosphorodithioate) and its
cholinesterase-inhibiting metabolites in

or on the following raw agricultural
commodity:

. Parts per
Commodity million
Coffee beans, green? ............... 0.05

1There are no U.S. registrations as of Au-
gust 2, 1995, for the use of terbufos on the
growing crop, coffee.
[FR Doc. 95-29990 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180

[PP 5F4584/R2190; FRL—4988-4]

RIN 2070-AB78

Imidacloprid; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes time-
limited tolerances for residues of the
insecticide 1-[(6-chloro-3-
pyridinyl)methyl]-N-nitro-2-
imidazolidinimine (also known as
imidacloprid) and its metabolites in or
on barley forage, straw, and grain with
an expiration date of 3 years after its
effective date. Gustafson, Inc., submitted
a petition under the Federal Food, Drug
and Cosmetic Act (FFDCA) that
requested this regulation to establish
these maximum permissible levels for
residues of the insecticide.

EFFECTIVE DATES: This effective date of
this regulation is November 28, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 5F4584/
R2190], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202. Fees accompanying
objections shall be labeled “Tolerance
Petition Fees”” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.
Comments and data may also be
submitted electronically by sending
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electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
[PP 5F4584/R2190]. No Confidential
Business Information (CBI) should be
submitted through e-mail. Electronic
comments on this proposed rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Dennis H. Edwards, Jr., Product
Manager (PM) 19, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 207, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6386; e-mail:
edwards.dennis@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice in the Federal Register
of November 2, 1994 (59 FR 54907),
which announced that Gustafson, Inc.,
P.O. Box 660065, Dallas, TX 75266-
0065, had submitted a pesticide petition
(PP 4F4337) to amend 40 CFR part 180
by establishing a regulation to permit
residues of the insecticide 1-[6-chloro-3-
pyridinyl) methyl]-N-nitro-2-
imidazolidinimine in or on the raw
agricultural commodities wheat, forage
at 7.0 ppm, wheat, straw at 0.3 ppm,
wheat, grain at 0.1 ppm; barley, forage
at 1.2 ppm, barley, straw at 0.2 ppm,
and barley, grain at 0.1 ppm; sorghum,
forage at 0.2 ppm, sorghum, straw at 0.1
ppm, and sorghum, grain at 0.1 ppm;
and beet, sugar (roots) at 0.1 pm and
beets, sugar (tops) at 0.1 ppm.
Gustafson, Inc., later withdrew the
proposed sorghum tolerances and
resubmitted them in a separate petition.
On June 15, 1995, Gustafson amended
this petition to request a feed additive
tolerance of 0.5 ppm on sugarbeets and
molasses. (See the Federal Register of
June 15, 1995 (60 FR 31467)).

On August 14, 1995, Gustafson
submitted a revised Section F deleting
barley from this petition and stating it
would be resubmitted in a separate
petition. EPA issued a notice in the
Federal Register of October 25, 1995 (60
FR 54691), which announced that
Gustasfson, Inc., P.O. Box 660065,
Dallas, TX 75266-0065, had submitted a
tolerance petition for premitting
residues of insecticide imidacloprid in

or the raw agriculture commodites
barley, forage at 1.5 ppm, barley, straw
at 0.2 ppm, and barley, grain at 0.05
ppm. . .
These tolerances are being established
as 3-year time-limited tolerances to
enable Gustafson to complete additional
residue trials and present a final report.
OnJune 2, 1994, the Agency issued a
guidance document on crop residue
trials. Among other things, this
document provided guidance on the
number and location of domestic crop
field trials for establishment of pesticide
residue trials. Based on this guidance
document, the Agency determined that
additional field trials are needed for
barley. However, the Agency does not
believe that this data will significantly
change its risk assessment.

All relevant materials have been
evaluated. The toxicology data
considered in support of the tolerance
include:

1. A three-generation rat reproduction
study with a no-observed-effect level
(NOEL) of 100 ppm (8 mg/kg/bwt); rat
and rabbit teratology studies were
negative at doses up to 30 mg/kg/ bwt
and 24 mg/kg/bwt, respectively.

2. A 2-year rat feeding/carcinogenicity
study that was negative for carcinogenic
effects under the conditions of the study
and had a NOEL of 100 ppm (5.7 mg/
kg/bwt in males and 7.6 mg/kg/bwt in
females) for noncarcinogenic effects that
included decreased body weight gain in
females at 300 ppm and increased
thyroid lesions in males at 300 ppm and
females at 900 ppm.

3. A l-year dog-feeding study with a
NOEL of 1,250 ppm (41/mg/kg/bwt).

4. A 2-year mouse carcinogenicity
study that was negative for carcinogenic
effects under conditions of the study
and that had a NOEL of 1,000 ppm (208/
mg/kg/day).

There is no cancer risk associated
with exposure to this chemical.
Imidacloprid has been classified under
“Group E” (no evidence of
carcinogenicity) by EPA’s OPP/HED’s
Reference Dose (RFD) Committee.

The reference dose (RfD) based on the
2-year rat feeding/ carcinogenic study
with a NOEL of 5.7 mg/kg/bwt and 100-
fold uncertainity factor is calculated to
be 0.057 mg/kg/bwt. The theoretical
maximum residue contribution (TMRC)
from published uses is .000817 mg/kg/
bwt/day utilizing 14.377% of the RFD.
The proposed tolerance will not
significantly increase the TMRC. For
exposure of the most highly exposured
subgroups in the population, children
(ages 1 to 6 years), the TMRC for the
published and proposed tolerances is
0.016934 mg/kg/day. This is equal to
29.709% of the RfD. Dietary exposure

from the existing uses and proposed use
will not exceed the reference dose for
any subpopulation (including infants
and children) based on the information
available from EPA’s Dietary Risk
Evaluation System.

The nature of the imidacloprid
residue in plants and livestock is
adequately understood. The residues of
concern are combined residues of
imidacloprid and its metabolites
containing the 6-chloropyridinyl
moiety, all calculated as imidacloprid.
The analytical method is a common
moiety method for imidacloprid and its
metabolites containing the 6-
chloropyridiyl moiety using a
permanganate oxidation, silyl
derivatization, and capillary GC-MS
selective ion monitoring. Imidacloprid
and its metabolites are stable in the
commodities when frozen for at least 24
months. There are adequate amounts of
geographically representative crop field
trial data to show that combined
residues of imidacloprid and its
metabolites, all calculated as
imidacloprid, will not exceed the
proposed tolerance when use as
directed.

There are currently no actions
pending against the continued
registration of this chemical.

The pesticide is considered useful for
the purposes for which the tolerance is
sought and capable of achieving the
intended physical or technical effect.
Based on the information and data
considered, the Agency has determined
that the tolerances established by
amending 40 CFR part 180 will protect
the public health. Therefore, the
tolerances are established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
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request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
5F4584/R2190] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-Docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant’” and therefore
subject to all the requirements of the
Executive Order (i.e., Regulatory Impact
Analysis, review by the Office of
Management and Budget (OMB)). Under
section 3(f), the order defines
“significant’ as those actions likely to
lead to a rule (1) having an annual effect
on the economy of $100 million or
more, or adversely and materially
affecting a sector of the economy,

productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also known as
“economically significant’); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not ““significant”” and is
therefore not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 28, 1995.

Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.472, paragraph (e) is
amended by redesignating the existing
text as paragraph (e)(1), by revising the
table therein, and by adding paragraph
(e)(2) to read as follows:

§180.472 1-[(6-Chloro-3-pyridinyl) methyl]-
N-2-imidazolidinimine; tolerances for

residues.
* * * * *
(e) * * *

: Parts per Expiration
Commodity million date
Barley, forage ... 15 Nov. 28,

1998
Barley, grain ..... 0.05 Do.

- Parts per Expiration
Commodity miIIio% F(;ate
Barley, straw ..... 0.2 Do.

Beets, sugar
(roots) ............ 0.05| August 24,
1998

Beets, sugar
(tops) .eeeveveenne 0.1 Do.
Wheat, forage ... 7.0 Do.
Wheat, grain ..... 0.05 Do.
Wheat, straw ..... 0.3 Do.

(2) Residues in the commodities listed
in paragraph (e)(1) of this section not in
excess of the established tolerances
resulting from the uses described in this
paragraph (e) remaining after expiration
of the time-limited tolerances will not
be considered to be actionable if the
insecticide is applied during the term of
and in accordance with the provisions
of the above regulation in this paragraph
(e).

[FR Doc. 95-29987 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 1E3979/R2187; FRL—-4985-8]

RIN 2070-AB78
Clopyralid; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes a
tolerance for residues of the herbicide
clopyralid in or on the raw agricultural
commodity asparagus. The regulation to
establish a maximum permissible level
for residues of the herbicide was
requested in a petition submitted by the
Interregional Research Project No. 4 (IR-
4) pursuant to the Federal Food, Drug
and Cosmetic Act (FFDCA).

EFFECTIVE DATE: This regulation
becomes effective December 13, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 1E3979/
R2187], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
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Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 1E3979/R2187].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Registration
Support Branch, Registration Division
(7505W), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: 6th Floor, 2800 Crystal Drive,
North Tower, Arlington, VA 22202,
(703)-308-8783; e-mail:
jamerson.hoyt@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of September 29, 1995
(60 FR 50512), EPA issued a proposed
rule that gave notice that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted a pesticide petition (PP
1E3979) to EPA on behalf of the IR-4
Agricultural Experiment Stations of
Arkansas, California, Maryland,
Michigan, Minnesota, and Washington.
The petition requests that the
Administrator, pursuant to section
408(e) of the FFDCA, 21 U.S.C. 346a(e),
amend 40 CFR 180.431 by establishing
a tolerance for residues of the herbicide
clopyralid (3,6-dichloro-2-
pyridinecarboxylic acid) in or on the
raw agricultural commodity asparagus
at 1.0 part per million (ppm).

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance will protect
the public health. Therefore, the
tolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
1E3979/R2187] (including any
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 1E3979/R2187],
may be submitted to the Hearing Clerk

(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant”” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ‘““‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant’” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
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requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 21, 1995.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.431 is amended in
paragraph (a) in the table therein by
adding and alphabetically inserting an
entry for the commodity asparagus, to
read as follows:

§180.431 Clopyralid; tolerances for
residues.

* * * * *
(a) * * *

Commodity Pg:itlﬁopner
ASPAragus ........coceevvreeerineennnnn 1.0
* * * * *

* * * * *

[FR Doc. 95-30113 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 2F4063/R2183; FRL—-4984-7]
RIN 2070-AB78

Metalaxyl; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for combined residues of the
fungicide metalaxyl [N-(2,6-
dimethylphenyl)-N-(methoxyacetyl)
alanine methyl ester] and its metabolites
containing the 2,6-dimethylaniline
moiety and N-(2-hydroxymethyl-6-
methylphenyl)-N-(methoxyacetyl)-
alanine methyl ester, each expressed as

metalaxyl equivalents, in or on grass
forage at 10.0 parts per million (ppm)
and grass hay at 25.0 ppm. Ciba-Geigy
Corp. submitted a petition pursuant to
the Federal Food, Drug and Cosmetic
Act (FFDCA) for the regulation to
establish a maximum permissible level
for residues of the fungicide.
EFFECTIVE DATE: The effective date of
this regulation is October 26, 1995.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 2F4063/
R2183], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections shall be
labeled Tolerance Petition Fees and
forwarded to EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P. O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of any objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the document number [PP 2F4063/
R2183]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.
FOR FURTHER INFORMATION CONTACT: By
mail: Connie B. Welch, Product
Manager (PM) 21, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 227, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)

305-6226; e-mail:
welch.connie@.epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA
issued a notice of filing, published in
the Federal Register of June 15, 1995
(60 FR 31465), which announced that
Ciba-Geigy Corp., P.O. Box 18300,
Greensboro, NC 27419, had submitted a
pesticide petition, PP 2F4063, to EPA
requesting that the Administrator,
pursuant to section 408(d) of the
FFDCA, 21 U.S.C. 346a(d), establish
tolerances for combined residues of the
fungicide metalaxyl [N-(2,6-
dimethylphenyl)-N-(methoxyacetyl)
alanine methyl ester] and its metabolites
containing the 2,6-dimethylaniline
moiety and N-(2-hydroxymethyl-6-
methylphenyl)-N-(methoxyacetyl)-
alanine methyl ester, each expressed as
metalaxyl equivalents, in or on grass
forage at 10.0 parts per million (ppm)
and grass hay at 25.0 ppm.

There were no comments received in
response to the notice of filing. The
scientific data submitted in the petition
and other relevant material have been
evaluated. The toxicological data
considered in support of the tolerance
include:

1. A 3-month dietary study in rats
with a no-observed-effect level (NOEL)
at 17.5 milligrams per kilogram (mg/kg)
body weight (bwt)/day (250 parts per
million (ppm)).

2. A developmental toxicity study in
rats with a NOEL of 50 mg/kg bwt for
developmental toxicity and maternal
toxicity.

3. A developmental toxicity study in
rabbits with a NOEL of 300 mg/kg bwt
highest dose tested (HDT). Metalaxyl
did not cause developmental toxicity,
even in the presence of maternal
toxicity.

4. Metalaxyl was negative in bacterial
and mammalian gene mutation. The
fungicide also did not increase the
frequency of reverse mutations in yeast.
Metalaxyl was negative in an in vivo
cytogenetics assay (hamsters) and a
dominant-lethal assay (mice).

Metalaxyl did not increase
unscheduled DNA synthesis in rat
primary hepatocytes or in human
fibroblasts. These results suggest that
metalaxyl is not genotoxic.

5. A three-generation rat reproduction
study with a NOEL of 63 mg/kg bwt/day
(1,250 ppm).

6. A 6-month dog feeding study with
a NOEL of 6.3 mg/kg bwt/day (250
ppm). Effects found at 25 mg/kg were
increased serum alkaline phosphatase
activity and increased liver weight and
liver-to-brain weight ratios without
histological changes.



Federal Register / Vol. 60, No. 239 / Wednesday, December 13, 1995 / Rules and Regulations 63959

7. A 2-year rat chronic feeding/
carcinogenicity study with no
compound-related carcinogenic effects
under the conditions of the study at
dietary levels up to 1,250 ppm. The
NOEL is 13 mg/kg bwt/day (250 ppm).
The lowest-observed-effect level (LOEL)
is 63 mg/kg/day based upon slight
increases in liver weight to body weight
ratios and periacinar vacuolation of
hepatocytes.

8. A 2-year mouse oncogenic study
with no compound-related carcinogenic
effects under the conditions of the study
at dietary levels up to 190 mg/kg/day.

Because of concerns raised over some
equivocal increases in tumor incidences
in the male mouse liver and the male rat
adrenal medulla, and the female rat
thyroid, the two chronic feeding studies
were submitted to the Environmental
Pathology Laboratories (EPL) for an
independent reading of the microscopic
slides. The new pathological evaluation
by EPL and the original reports of the rat
and mouse oncogenicity studies were
then both submitted for review to EPA’s
Carcinogen Assessment Group (CAG). A
final review of the carcinogenicity
studies and related material was
performed by the Peer Review
Committee of the Toxicology Branch
(TB) of the Office of Pesticide Programs
(OPP).

The four major issues evaluated by
CAG and the peer review group
included: (1) Perifollicular cell
adenomas in the thyroid of female rats;
(2) adrenal medullary tumors
(pheochromocytomas) in male rats; (3)
liver tumors in male mice; and (4)
whether the HDT (1,250 ppm) in the rat
and mouse oncogenicity studies
represented a maximume-tolerated dose
(MTD).

Regarding the thyroid tumors in
female rats, the peer review group
concluded that the increased incidences
of thyroid tumors in females of treated
groups were not compound related. This
conclusion was based on the following:
(1) There was no progression of benign
tumors (adenomas) to malignancy
(carcinomas); (2) there was no increase
in hyperplastic changes; (3) there was
no dose-response relationship; and (4)
the two reevaluations of the microscopic
slides by the pathologists at EPL and TB
in OPP further did not confirm any
apparent effects observed in the original
report.

The issue of a possible treatment-
related increase of adrenal medullary
gland tumors, namely,
pheochromocytomas, in the male rat
was also reassessed by both CAG and
the Peer Review Committee. Both
concluded that the data, especially in
view of the reevaluation of the

microscopic slides performed by EPL,
did not support a compound-related
increase of adrenal medullary tumors;
the incidence of pheochromocytomas
more accurately represented
spontaneous variations of a commonly
occurring tumor in the aged rat.

The analysis of the significance of the
equivocal increase in the incidence of
liver tumors in male mice was very
similar to that performed for the rat
thyroid and adrenal gland tumors. The
original pathological reading of the
tissue slides reported an elevated
increase of tumors in some treatment
groups; however, these increases were
not evident after a reevaluation of
themicroscopic slides was performed by
an independent pathologist at EPL and
by the reading of a CAG pathologist. The
Peer Review Committee concurred that
the reevaluation of the slides is reliable
and does not show any compound-
related increase in the incidence ofliver
tumors in the mouse.

The Agency believes that the data
from the rat and mouse long-term
studies are sufficient to support the
conclusion that metalaxyl does not
show a carcinogenic potential in
laboratory animals. This conclusion is
supported by the following: (1) The
doses tested in both the rat and mouse
long-term studies approached an MTD
based upon compound-related changes
in liver weight and/or liver histology;
(2) extensive available mutagenic
evidence indicates no potential
genotoxic activity which correlates with
the negative carcinogenic potential
demonstrated in long-term testing; (3)
metalaxyl is not structurally related to
known carcinogens; and (4) under the
conditions of the rat and mouse tests, no
indication of compound-related
carcinogenic effects was noted at any of
the treatment doses, sexes, or species.

The reference dose (RfD), anticipated
residue contribution (ARC), and food
additive regulations are covered by
existing tolerances.

The nature of the residue is
adequately understood. The
enforcement methodology has been
submitted to the Food and Drug
Administration for publication in the
Pesticide Analytical Manual, Volume Il
(PAM I1). Because of the long lead time
for publication of the method in PAM I,
the analytical methodology is being
made available in the interim to anyone
interested in pesticide enforcement
when requested from: Calvin Furlow,
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:

Rm. 1132, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703)-
305-5232.

There are presently no actions
pending against the continued
registration of this chemical.

Based on the information and data
considered, the Agency has determined
that the tolerances established by
amending 40 CFR part 180 will protect
the public health. Therefore, the
tolerances are established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

EPA has established a record for this
rulemaking under docket number [PP
2F4063/R2183] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as (CBI), is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, except legal
holidays. The public record is located in
Rm. 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
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1921 Jefferson Davis Highway,
Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866, EPA
must judge whether a rule is “major”
and therefore requires a Regulatory
Impact Analysis.

This rule was submitted to the Office
of Management and Budget (OMB) for
review as required by Executive Order
12866.

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that regulations establishing new
tolerances or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: October 26, 1995.

Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.408, paragraph (a) is
amended by revising the introductory
text and by amending the table therein
by revising the entry for grasses, forage
and by adding and alphabetically
inserting a new entry for grass, hay, to
read as follows:

§180.408 Metalaxyl; tolerances for
residues.

(a) Tolerances are established for the
combined residues of the fungicide
metalaxyl [N-(2,6-dmethylphyenyl)-N-
(methoxyacetyl) alanine methylester]
and its metabolites containing the 2,6-
dimethylaniline moiety, and N-(2-
hydroxy methyl-6-methylphenyl)-N-
(methoxyacetyl)-alanine methyl ester,
each expressed as metalaxyl
equivalents, in or on the following raw
agricultural commodities:

: Parts per
Commodity million
* * * * *
Grass, forage .......ccccccvvviniennn. 10.0
Grass, hay ....ccccooeeveeviiiiiieee 25.0
* * * * *
* * * * *

[FR Doc. 95-30116 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 8F3607/R2184; FRL—4985-3]
RIN 2070-AB78

Glufosinate Ammonium; Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes
time-limited tolerances for residues of
the herbicide glufosinate ammonium
(butanoic acid, 2-amino-4-
(hydroxymethylphosphinyl)-,
monoammonium salt) and its
metabolite, 3-methylphosphinico-
propionic acid, in or on various raw
agricultural commodities (RAC’s).
AgrEvo USA Co. submitted a petition to
EPA under the Federal Food, Drug and
Cosmetic Act (FFDCA) requesting the
tolerances. The document also conforms
the chemical expression for the
herbicide to Chemical Abstract
nomenclature.

EFFECTIVE DATE: This regulation
becomes effective December 13, 1995.
The tolerances will expire on July 13,
1999.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 8F3607/
R2184], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance

Petition Fees”” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [PP 8F3607/R2184].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Product Manager
(PM) 23, Registration Division (7505C),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 237, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6224; e-mail:
miller.joanne@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of July 26, 1995 (60 FR
38334), EPA issued a notice announcing
that AgrEvo USA Co., Little Falls One,
2711 Centerville Rd., Wilmington, DE
19808, had submitted an amendment to
PP 8F3607 (published at 53 FR 18897,
May 25, 1988) proposing to amend 40
CFR 180.473 by adding tolerances for
residues of glufosinate ammonium and
its metabolite, 3-methylphosphinico-
propionic acid, in or on the following
raw agricultural commodities: Tree nuts
group at 0.10 ppm, almond hulls at 0.50
ppm, cattle fat at 0.05 ppm, cattle meat
at 0.05 ppm, cattle meat byproducts
(mbyp) at 0.10 ppm, eggs at 0.05 ppm,
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goat fat at 0.05 ppm, goat meat at 0.05
ppm, goat mbyp at 0.10 ppm, hog fat at
0.05 ppm, hog meat at 0.05 ppm, hog
mbyp at 0.10 ppm, horse fat at 0.05
ppm, horse meat at 0.05 ppm, horse
mbyp at 0.10 ppm, milk at 0.02 ppm,
poultry fat at 0.05 ppm, poultry meat at
0.05 ppm, poultry mbyp at 0.10 ppm,
sheep fat at 0.05 ppm, sheep meat at
0.05 ppm, and sheep mbyp at 0.10 ppm.
Almonds are not considered a poultry
feed commodity under present EPA
Guidelines, and AgrEvo USA Co. has
requested that the proposed tolerances
for secondary residues in eggs, poultry
fat, meat, and meat byproducts be
deleted from the tolerances requested.
This document also amends 40 CFR
180.473 to change the chemical
expression for the herbicide to that
given above in conformity with
Chemical Abstract nomenclature.

The chemical expression for
glufosinate ammonium has been
changed to follow that given by the
Chemical Abstracts Index Name for this
chemical. This action is taken in concert
with the final rule for Premanufacture
Notification; Revisions of
Premanufacture Notification
Regulations, published in the Federal
Register of March 29, 1995 (60 FR
16298-16310). The proposed analytical
method for determining residues is
high-pressure liquid chromatography.

There were no comments or requests
for referral to an advisory committee
received in response to the notice of
filing.

The data submitted in the petition
and other relevant material have been
evaluated. The toxicology data listed
below were considered in support of
these tolerances.

1. A battery of acute toxicity studies
placing technical glufosinate-
ammonium in Toxicity Categories Il and
1"l.

2. A 90-day feeding study in rats at
dietary intakes of 0, 0.52, 4.1, 32, or 263
mg/kg/day with a no-observed-effect
level (NOEL) of 4.1 mg/kg/day. The
lowest-observed-effect level (LOEL) was
established at 32 mg/kg/day based on
increased absolute and relative kidney
weights.

3. A 90-day feeding study in mice at
dietary intakes of 0, 16.6, 67.1, or 278
mg/kg/day with a NOEL of 16.6 mg/kg/
day and an LOEL of 67.1 mg/kg/day
based on increased absolute and relative
liver weights (both sexes) and an
increase in serum potassium levels
(males).

4. Three teratology studies in rats at
doses from 0.5 to 250 mg/kg/day with
no teratogenic effects occurring up to
and including 250 mg/kg/day. A NOEL
for developmental toxicity was 2.24 mg/

kg/day, based upon an increase in the
incidence of dilated renal pelvis with
hydroureter in the fetuses at 10 mg/kg/
day. The maternal NOEL was also 2.24
mg/kg/day.

5. A teratology study in rabbits at
doses of 0, 2, 6.3, or 20 mg/kg/day with
no teratogenic effects occurring up to
and including 20 mg/kg/day, and a
maternal NOEL of 6.3 mg/kg/day and a
developmental NOEL of 20 mg/kg/day,
the highest dose tested.

6. A two-generation reproduction
study in rats at dietary concentrations of
0, 40, 120, or 360 ppm with an NOEL
for reproductive effects at 120 ppm
(equivalent to 12 mg/kg/day) based
upon reduced number of pups in the
high-dose group. The NOEL for parental
toxicity was also 120 ppm based upon
increased kidney weights in the high-
dose group.

7. A 12-month feeding study in dogs
at doses of 0, 2, 5, or 8.5 mg/kg/day. The
NOEL was 5.0 mg/kg/day based upon
the death of one male and one female
dog at 8.5 mg/kg/day with no other
treatment-related toxicity.

8. A mouse carcinogenicity study at
doses of 0, 2.8, 10.8, or 22.7 mg/kg/day
in males and 0, 4.2, 16.2, or 64.0 mg/kg/
day in females for 104 weeks with no
carcinogenic effects observed under the
conditions of the study up to and
including 64 mg/kg/day and a systemic
NOEL of 10.8 and 16.2 for males and
females, respectively, based on the dose-
related increase in mortality.

9. A chronic feeding/carcinogenicity
study in rats at dietary doses of 0, 2.5,
8.8, or 31.5 mg/kg/day (males) and 0,
2.4, 8.2, or 28.7 mg/kg/day (females)
with an NOEL of 2.1 mg/kg/day for
systemic effects based on an increase in
mortality rate in females at the two
higher doses. There were no treatment-
related carcinogenic effects at any dose
level.

10. Acceptable studies on gene
mutation (Salmonella, E coli., and
mouse lymphoma assays), structural
chromosomal aberration (in vivo
micronucleus assay in mice), and other
genotoxic effects (unscheduled DNA
synthesis assay with rat hepatocytes)
yielded negative results.

11. Pharmacokinetic and metabolism
studies in rats indicated that
approximately 80 to 90 percent of the
orally administered dose of glufosinate
ammonium remained unabsorbed and
was eliminated in the feces.
Approximately 10 to 15 percent was
eliminated in the urine. The major
metabolic pathway is oxidative
deamination yielding the metabolite, 3-
methyl-phospinico propionic acid.

The chronic analysis used a Reference
Dose (RfD) of 0.02 mg/kg/ body weight

day, based on an NOEL of 2.1 mg/kg/
day and an uncertainty factor of 100.
The NOEL is based on a 2-year rat
feeding study that demonstrated
increased absolute and relative kidney
weight in males as an endpoint effect.

Using tolerance-level residues and
assumptions that 100 percent of every
crop for which glufosinate-ammonium
has a proposed use is treated, the total
Theoretical Maximum Residue
Contribution (TMRC) for the general
population and the highest exposed
subgroup in DRES are as follows (as
percents of RFD): General population,
0.627 percent; nonnursing infants less
than 1-year-old, 3.7 percent.

A data gap currently exists for a rat
carcinogenicity study. All tolerances are
time-limited because of this gap. The
time limitation allows for development
and review of the data.

The analysis for glufosinate-
ammonium using tolerance level
residues suggests that the proposed uses
on apples, grapes, and tree nut group
will not cause exposure to exceed the
levels at which the Agency believes
there is an appreciable risk. All DRES
subgroups are below 100 of the RfD for
chronic effects.

The pesticide is useful for the
purposes for which these tolerances are
sought. The nature of the residues is
adequately understood for the purpose
of establishing these tolerances.
Adequate analytical methodology (gas
chromatography with flame photometric
detection of phosphorus) is available for
enforcement purposes. Because of the
long lead time from establishing these
tolerances to publication, the
enforcement methodology is being made
available in the interim to anyone
interested in pesticide enforcement
when requested by mail from: Calvin
Furlow, Public Response Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 1130A, CM
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703)-305-5937.

Based on the information cited above,
the Agency has determined that the
establishment of the time-limited
tolerances by amending 40 CFR 180.473
will protect the public health; therefore,
the time-limited tolerances are
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
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with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
8F3607/R2184] (including any
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [PP 8F3607/R2184],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will

transfer any objections and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as *“‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: November 30, 1995.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.473, by revising paragraph
(a), to read as follows:

§180.473 Glufosinate ammonium;
tolerances for residues.

(2)(1) Time-limited tolerances are
established for residues of the herbicide
glufosinate ammonium (butanoic acid,
2-amino-4-(hydroxymethylphosphinyl)-,
monoammonium salt) and its
metabolite, 3-methylphosphinico-
propionic acid, in or on the following
raw agricultural commodities:

. Parts per Expiration
Commodity milion date
Almond hulls ..... 0.50 July 13,

1999
Apples ... 0.05 Do.
Cattle, fat 0.05 Do.
Cattle, meat ...... 0.05 Do.
Cattle, mbyp ..... 0.10 Do.
Goats, fat .......... 0.05 Do.
Goats, meat ...... 0.05 Do.
Goats, mbyp ..... 0.10 Do.
Grapes .............. 0.05 Do.
Hogs, fat ........... 0.05 Do.
Hogs, meat ....... 0.05 Do.
Hogs, mbyp ...... 0.10 Do.
Horses, fat ........ 0.05 Do.
Horses, meat .... 0.05 Do.
Horses, mbyp ... 0.10 Do.
Milk oo, 0.02 Do.
Sheep, fat ......... 0.05 Do.
Sheep, meat ..... 0.05 Do.
Sheep, mbyp ... 0.10 Do.
Tree nuts group 0.1 Do.

(2) Residues in these commodities not
in excess of the established tolerances
resulting from the uses described in
paragraph (a)(1) of this section
remaining after expiration of the time-
limited tolerance will not be considered
to be actionable if the herbicide is
applied during the term of and in
accordance with the provisions of
paragraph (a)(1) of this section.

* * * * *

[FR Doc. 95-30117 Filed 12-12-95; 8:45 am]
BILLING CODE 6560-50-F
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NATIONAL FOUNDATION ON THE
ARTS AND HUMANITIES

45 CFR Part 1180

Institute of Museum Services: General
Operating Support, Conservation
Project Support, Museum Assessment
Program, Conservation Assessment
Program

AGENCY: Institute of Museum Services,
NFAH.

ACTION: Final rule.

SUMMARY: The Institute of Museum
Services amends regulations relating to
its General Operating Support,
Conservation Project Support grant
programs, the Museum Assessment
Program and the Conservation
Assessment Program. The regulations as
amended implement the Museum
Services Act. The amendments make
technical and other changes in the
eligibility conditions, use of funds,
amount of awards, reporting
requirements and remove unneeded
provisions.

EFFECTIVE DATE: December 13, 1995.
FOR FURTHER INFORMATION CONTACT:
Rebecca Danvers, Program Director,
Telephone: (202) 606—8539.

SUPPLEMENTARY INFORMATION:

General Background

The Museum Services Act (‘‘the Act™)
which is Title Il of the Arts, Humanities
and Cultural Affairs Act of 1976, was
enacted on October 8, 1976 and
amended in 1980, 1982, 1984, 1985,
1988, 1990, 1991, 1993 and 1994). The
purpose of the Act is stated in section
202 as follows:

It is the purpose of the Museum
Services Act to encourage and assist
museums in their educational role in
conjunction with formal systems of
elementary, secondary, and post
secondary education and with programs
of non-formal education for all age
groups: to assist museums in
modernizing their methods and
facilities so that they may be better able
to conserve our cultural, historic, and
scientific heritage and to ease the
financial burden borne by museums as
a result of their increasing use by the
public.

The Act establishes an Institute of
Museum Services (IMS) consisting of a
National Museums Services Board and
Director.

The Act provides that the National
Museum Services Board shall consist of
fifteen members appointed for fixed
terms by the President with the advice
and consent of the Senate. The
Chairman of the Board is designated by

the President from the appointed
members. Members are broadly
representative of various museum
disciplines, including those relating to
science, history, technology, art, zoos,
and botanical gardens; of the curatorial,
educational, and cultural resources of
the United States; and of the general
public. The Board has the responsibility
for establishing the general policies of
the Institute. The Director is authorized,
subject to the policy direction of the
Board, to make grants under the Act to
museums.

IMS is an independent agency placed
in the National Foundation on the Arts
and the Humanities (National
Foundation). Pub. L 101-512, Nov. 5,
1990. The Act lists a number of
illustrative activities for which grants
may be made, including assisting
museums to improve their operations
and conservation.

The Need for the Amendment

The amendments to the regulations
are intended to make the programs more
responsive to the needs of applicants by
increasing the maximum amount of
conservation awards, by distributing
general operating awards more broadly
among high quality museums and by
assisting in program evaluation.

Proposed Amendments and Public
Comment

A notice of proposed rulemaking was
published March 6, 1995, 60 Federal
Register, 12186-12188. The preamble to
the notice of proposed rulemaking
contained an amendment-by-
amendment analysis explaining the
purpose of each amendment. The
discussion is not repeated here. Public
comment was invited on the proposed
amendments to determine the necessity
and appropriateness of the proposed
changes.

General Operating Support

The Institute received 260 comments
regarding § 1180.5 which would
establish eligibility criteria for the
General Operating Support program
making museums that have not received
two consecutive GOS awards eligible to
apply and making museums that have
received two consecutive GOS awards
ineligible to apply in the immediately
succeeding cycle. This criteria will be
effective beginning with the 1996
competition. Therefore, the deadline for
the fiscal year 2000 competition would
be the first deadline for which this
criteria would affect an institution’s
eligibility to compete for a General
Operating Support award.

Of the commenters, 222 favored the
proposed rule. Those who supported the

change expressed the belief that many
deserving, worthy museums compete for
GOS awards without success. These
commenters see broadening the
distribution to make awards to more
museums a highly desirable outcome of
such a change. Supporters said this
change would prevent museums from
becoming dependent on the award.
Some supporters believe, also, that the
current status allows the “‘rich to get
richer” and that receiving the award
creates a perpetuating cycle of future
awards. Some supporters said this
change would help small museums.
Others said it is a better way to broaden
distribution of GOS funds than further
reducing the amount of award.

Commenters opposing the change,
said that it was inconsistent with the
main role of GOS to reward and
recognize the highest quality museums.

The Institute agrees that the issue of
recognizing the high quality of museum
operations is important. However, the
Institute believes that many very high
quality museums currently compete and
do not receive awards. The Institute
believes the broader distribution
resulting from implementing the
proposed criteria will not negatively
affect recognition of high quality
museums. The Institute further believes
the change will encourage museums in
aspiring to higher levels of operation in
order to attain the award, as they will
perceive that chances for receiving the
award are greater.

Some commenters who opposed this
change believe it is detrimental to small
museums. The Institute believes the
procedures established for the General
Operating Support program ensure an
equitable representation of small
museums in the awards. The Institute
does not anticipate that small museums
will be negatively affected by this
change. The Institute believes the
change is equitable for museums of all
sizes and types and applies equally to
every institution.

Some commenters stated that this
change is premature in relation to the
other recent changes in GOS that reduce
the maximum amount of the award and
change to a two-year grant period. The
Institute has received positive reaction
to the previous changes in the grant
period and the amount of the award.
The Institute believes that this change
reinforces the efforts by the Institute to
broaden the distribution of these funds
as was intended with the previous
changes, and, therefore, is an
appropriate action.

Conservation Project Support

The institute received five comments
regarding §1180.20, which would
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increase the maximum amount of an
award generally made for the
Conservation Project Support program.
Four commenters supported the change
by indicating that this change is an
appropriate response to rising costs for
conservation activities. The Institute
agrees that the change is appropriate.
The commenter opposing the change
believes that research for species
survival projects will be neglected by
zoos, who may choose to use the larger
amount for changing in-house
environments. The Institute has no
evidence that zoos will make this
choice. Historically, the projects for
species survival have been more
numerous that any other type of project
submitted by zoos.

Other

No comments were received regarding
removing references to ““Special Project”
grants from the regulations or regarding
the requirement of final reports on
Museum Assessment Program grants or
Conservation Assessment Program
grants.

The Institute has considered all
comments and has again reviewed the
necessity and appropriateness of the
proposed changes. In light of this
consideration and review, following
consultation with the National Museum
Services Board, the Institute has
determined that the amendments to
regulations should be adopted as
proposed in the March 6, 1995 notice.
The final regulations set forth below
reflect this determination.

Executive Order 12866

These amendments have been
reviewed in accordance with Executive
Order 12866. They are classified as non-
major because they do not meet the
criteria of major regulations established
in the Order.

List of Subjects in 45 CFR Part 1180

Grant programs, Museums, National
Boards.

Dated: December 4, 1995.
Mamie Bittner,
Director of Public and Legislative Affairs.

The Institute of Museum Services
amends Part 1180 Subchapter E of
Chapter XI of Title 45 of the Code of
Federal Regulations as set forth below:

PART 1180—GRANTS REGULATIONS

1. The authority citation for part 1180
continues to read as follows:

Authority: 20 USC 960-968.

2. Section §1180.5 is amended by
adding a new paragraph (f):

§1180.5 Eligibility and burden of proof—
Who may apply.

* * * * *

() In a given year, a museum that has
not received two consecutive General
Operating Support awards in the
immediately preceding two-year cycles
is eligible to apply for General
Operating Support.

3. Section §1180.20 is amended by
revising paragraph (f)(1) to read as
follows:

§1180.20 Guidelines and standards for
conservation projects
* * * * *

(f) Limits for Federal funding. (1) The
normal amount of a Conservation
Project Support grant will be established
through a notice published in the
Federal Register. Beginning in FY 1996,
the normal maximum amount is
$50,000. Unless otherwise provided by
law, if the Director determines that
exceptional circumstance warrant, the
Director, consistent with the policy
direction of the Board, may award a
conservation grant which obligates an
amount in Federal funds in excess of the
normal maximum award. IMS may
establish a maximum award level for
exceptional project grants for a
particular fiscal year through
information made available in
guidelines or other material distributed

to all applicants.
* * * * *

4, Section §1180.17 is revised to read
as follows:

§1180.17 Reports

In its final reports a grantee shall
briefly detail how the expenditure of the
grant funds has satisfied the proposed
use of the funds as stated in its General
Operating Support application or has
accomplished the proposal as set forth
in its application and has served the
purpose of the Act as reflected in the
applicable evaluation criteria in
§1180.13.

5. Section §1180.35 is amended by
revising its heading and paragraphs (a)
and (b) to read as follows:

§1180.35 Group applications.

(a) Eligible museums may apply as a
group for a project grant.

(b) If a group of museums applies for
a grant, the members of the group shall
either:

(1) Designate one member of the
group to apply for the grant; or

(2) Establish a separate, eligible legal
entity, consisting solely of the museum
group, to apply for the grant.

* * * * *

§1180.40 [Removed and reserved]

6. Section 1180.40 is removed and
reserved.

7. Section 1180.41 is revised to read
as follows:

§1180.41 The cost analysis; basis for
grant amount.

Before the Director sets the amount of
a grant, a cost analysis of the project is
made which involves an examination of:

(a) The cost data in the detailed
budget for the project;

(b) Specific elements of cost; and

(c) The necessity, reasonableness, and
allowability under applicable statutes
and regulations.

8. Section 1180.45 is amended by
revising paragraph (a) to read as follows:

§1180.45 Use of consultants.

(a) Subject to Federal statutes and
regulations, a grantee shall adhere to its
general policies and practices when it
hires, uses, and pays a consultant as
part of the staff.

* * * * *

9. Section 1180.48 is revised to read
as follows:

§1180.48 General conditions on
publications.

(a) Content of materials. Subject to
any specific requirements that apply to
its grant, a grantee may decide the
format and content of materials that it
publishes or arranges to have published.

(b) Required Statement. The grantee
shall ensure that any publication that
contains materials also contains the
following statement:

The contents of this (insert type of
publication, e.g., book, report, film) were
developed in whole or in part under a grant
from the Institute of Museum Services.
However, the contents do not necessarily
represent the policy of the Institute, and
endorsement by the Federal Government
should not be assumed.

10. Section 1180.49 is revised to read
as follows:

§1180.49 Copyright policy for grantees.

A grantee may copyright materials in
accordance with government-wide
policy applicable to copyright of
publications developed under Federal
grants.

11. Section 1180.50 is revised to read
as follows:

§1180.50 Definition of “‘materials.”

As used in §81180.48 through
1180.49, materials means a
copyrightable work developed in whole
or in part with funds from a grant from
the Institute.

12. Section 1180.58 is revised to read
as follows:
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§1180.58 Records related to performance.

(a) A grantee shall keep records
revealing progress and results under the
grant.

(b) The grantee shall use the records
under paragraph (a) of this section to:

(1) Determine progress in
accomplishing objectives; and

(2) Revise those objectives, if
necessary and authorized under the
grant.

13. Section 1180.59 is revised to read
as follows:

§1180.59 Applicability.

Subparts B and C (8§ 1180.30 through
1180.58) apply to General Operating
Support assistance, except as otherwise
provided in these regulations.

14. Section 1180.75 is amended by
revising paragraph (d) to read as
follows:

§1180.75 Funding and award procedures.
* * * * *

(d) A museum receiving assistance
under this subpart must submit a final
financial and narrative report that
evaluates the success of the assessment
and actions taken by the museum as a
result of the assessment. IMS may
request that the report be submitted up
to 12 months after the close of the grant
period.

* * * * *

[20 U.S.C. 961-68]

[FR Doc. 95-30016 Filed 12-12-95; 8:45 am)]
BILLING CODE 7036-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 92—-29; Notice 7; Docket No.
93-06; Notice 4; Docket No. 93-07; Notice
4]

RIN 2127-AF96; 2127-AF97; 2127-AF98;
2127-AF99

Federal Motor Vehicle Safety
Standards; Stability and Control of
Medium and Heavy Vehicles During
Braking; and Stopping Distance
Requirements

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule, petitions for
reconsideration.

SUMMARY: This document responds to
petitions for reconsideration of a final
rule that amended Standard No. 105,
Hydraulic Brake Systems, and Standard
No. 121, Air Brake Systems, to require

medium and heavy vehicles be
equipped with an antilock brake system
(ABS). This document also responds to
petitions for reconsideration of final
rules that established 60 mph stopping
distance requirements for hydraulic-
braked heavy vehicles and reinstated
such requirements for air-braked heavy
vehicles.

DATES: Effective Dates: The amendments
to §571.101 are effective January 12,
1996, the amendments to §571.105 are
effective March 1, 1999, and
amendments to §571.121 are effective
March 1, 1997.

Compliance dates: Compliance with
the amendments to 49 CFR 571.101 and
49 CFR 571.105 with respect to
hydraulic-braked vehicles will be
required on and after March 1, 1999.
Compliance with 49 CFR 571.101 and
49 CFR 571.121 with respect to air-
braked tractors will be required on and
after March 1, 1997 and compliance
with 49 CFR 571.101 and 49 CFR
571.121 with respect to air-braked
trailers and single unit trucks and buses
will be required on and after March 1,
1998.

Petitions for Reconsideration: Any
petitions for reconsideration of this rule
must be received by NHTSA no later
than January 12, 1996.

ADDRESSES: Petitions for reconsideration
of this rule should refer to the above
referenced docket numbers and should
be submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh Street, S.W., Washington,
D.C. 20590.

FOR FURTHER INFORMATION CONTACT:

For non-legal issues: Mr. George
Soodoo, Office of Crash Avoidance,
National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, D.C. 20590 (202) 366-5892.

For legal issues: Mr. Marvin L. Shaw,
NCC-20, Rulemaking Division, Office of
Chief Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, D.C. 20590
(202) 366—2992.

SUPPLEMENTARY INFORMATION:

I. Background

Il. Petitions for Reconsideration

I11. Definitions Related to Antilock Brake
Systems

A. Definition of Antilock Brake Systems

B. Directly Controlled Wheel

C. Independent Wheel Control
IV. Overall Brake Test Sequence

A. Performance Test Sequence

B. Brake Adjustment During Test Sequence

C. Final Brake Inspection in Test Sequence
V. Braking-In-A-Curve Test

A. General Considerations

B. Type of Brake Application

C. Number of Test Stops for Certification

D. Initial Brake Temperature
VI. Stopping Distance Performance

A. Stopping Distance Requirements
B. Test Surface Specification
C. Wheel Lockup Restrictions
D. Burnish Procedure
E. Definition of Nonsteerable Axle
VII. ABS Malfunction Indicator Lamps
A. In-cab Malfunction Lamp for Trailer
ABS
B. Trailer-mounted ABS Malfunction
Indicator
C. Activation Protocol for Malfunction
Indicators
D. Signal Storage
E. ABS Failed System Requirements
VIII. Power Source
A. Separate Powering for Trailer ABS
B. ABS Malfunction Signal Circuit and
Ground
C. Tractor Trailer ABS Interface Connector
IX. Applicability of Amendments and
Leadtime
A. Hydraulic-Braked Vehicles
B. Class 3 Vehicles
C. Four-Wheel Drive Vehicles
D. Trailers and Dollies
X. Miscellaneous
A. National Uniformity
B. Publish Complete Regulatory Texts and
Compliance Test Procedures
C. Costs
D. Corrections to Standard No. 101 and
Standard No. 105

|. Background

On March 10, 1995, NHTSA
published three final rules that
amended the agency’s brake standards
for medium and heavy vehicles.® (60 FR
13216). One of those final rules requires
heavy vehicles to be equipped with an
antilock brake system (ABS) to improve
the directional stability and control of
these vehicles during braking.2 The
other two final rules announced
NHTSA'’s decision to reinstate stopping
distance requirements for air-braked
heavy vehicles and to establish such
requirements for hydraulic-braked
heavy vehicles. (60 FR 13286, 13297)

As specified in the ABS final rule, in
addition to the ABS requirement, truck
tractors are required to comply with a
30-mph braking-in-a-curve test using a
full brake application on a low
coefficient of friction surface
representing a wet surface. All powered
heavy vehicles are also required to be
equipped with an in-cab lamp to
indicate ABS malfunctions. Truck
tractors and other towing vehicles are
required to be equipped with two
separate in-cab lamps: one indicating
malfunctions in the towing vehicle ABS
and the other indicating malfunctions in
the ABS on one or more towed trailers
and/or dollies. Trailers (including
dollies) produced during an initial
eight-year period are also required to be
equipped with an external malfunction

1 Hereinafter referred to as ‘““heavy vehicles.”
2Hereinafter referred to as ““‘the ABS final rule.”
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indicator that was to be visible to the
driver through the rearview mirror of
the towing vehicle.

NHTSA issued the ABS final rule
pursuant to the Motor Carrier Act of
1991, a part of the Intermodal Surface
Transportation Efficiency Act (ISTEA)
of 1991. Section 4012 of ISTEA directed
the Secretary of Transportation to
initiate rulemaking concerning methods
for improving braking performance of
new commercial motor vehicles,3
including truck tractors, trailers, and
their dollies. Congress specifically
directed that such a rulemaking
examine antilock systems, means of
improving brake compatibility, and
methods of ensuring effectiveness of
brake timing. The Act required that the
rulemaking be consistent with the Motor
Carrier Safety Act of 1984 (49 U.S.C.
§31147) and be carried out pursuant to,
and in accordance with, the National
Traffic and Motor Vehicle Safety Act of
1966 (Safety Act) (49 U.S.C. §30101 et

seq.).
I1. Petitions for Reconsideration

NHTSA received petitions for
reconsideration from the American
Trucking Associations (ATA), the
American Automobile Manufacturers
Association (AAMA), the Truck Trailer
Manufacturers Association (TTMA), the
Heavy Duty Brake Manufacturers
Council (HDBMC), the United Parcel
Service (UPS), vehicle manufacturers,
including Chrysler, Navistar, AM
General, and brake or component
manufacturers including Midland-Grau,
Jenflo, AlliedSignal, Rockwell WABCO,
Rockwell International, Kelsey-Hayes,
and Ferodo America.

The petitioners generally agreed with
NHTSA'’s decision to require all heavy
vehicles to be equipped with ABS and
to comply with the stopping distance
requirements and to require truck
tractors to comply with the braking-in-
a-curve requirements. Nevertheless,
they requested modifications of various
aspects of those requirements. The
issues raised by the petitioners include
the definition of antilock brake systems
and the wheels to which the ABS
requirement applies, the ABS
requirement’s applicability to hydraulic-
braked vehicles, the implementation
schedule, certain aspects of the
performance tests, certain aspects of the
malfunction indicator requirements, and
the requirements addressing trailer ABS
powering. The agency responds to each
of the issues raised by the petitioners
throughout the remainder of the
document.

3Vehicles with a gross vehicle weight rating
(GVWR) of 26,001 pounds or greater.

I11. Definitions Related to Antilock
Brake Systems

A. Definition of Antilock Brake Systems

In the ABS final rule, NHTSA decided
to require that each heavy vehicle be
equipped with an antilock brake system
that satisfies the following definition:

“Antilock braking system’ means a portion
of a service brake system that automatically
controls the degree of rotational wheel slip
during braking by:

(1) Sensing the rate of angular rotation of
the wheels;

(2) Transmitting signals regarding the rate
of wheel angular rotation to one or more
devices which interpret those signals and
generate responsive controlling output
signals; and

(3) Transmitting those controlling signals
to one or more devices which adjust brake
actuating forces in response to those signals.

To meet this definition, an antilock
braking system must be closed-loop.4
With respect to the definition for ABS,
the input is the act of sensing the rate
of angular rotation of the wheels, which
is typically done by a device known as
a wheel speed sensor. The output is the
act of transmitting responsive
controlling output signals to a device or
devices known as modulator valves that
adjust brake actuating forces in response
to those signals.

Jenflo petitioned the agency to amend
the definition of an antilock braking
system so that the definition did not
refer to components such as wheel
speed sensors, control units, and
modulators. Jenflo believes that it is
possible to control rotational wheel slip
and impending wheel lockup without
monitoring these conditions, while still
providing controlled stops. In its
petition for reconsideration, Jenflo
submitted 56 pages of test data, but did
not explain the relevance of the data to
the vehicle’s ABS performance.

NHTSA has decided to deny Jenflo’s
petition to amend the definition of ABS
SO as to permit open-loop systems. In
previous notices, the agency discussed
in extensive detail the reasons for
requiring a ‘““closed-loop’ antilock
system and for combining an equipment
requirement with a dynamic test
requirement for truck tractors. (60 FR
13224-13228) NHTSA's definition
permits any ABS, provided that it is a
closed-loop system that ensures
feedback between what is actually
happening at the tire-road surface
interface and what the device is doing

4 A closed loop control system is one which
examines the output of the system and adjusts the
input to the system in response to that output. This
inclusion of the output (or some function of the
output) as part of the input to such a system is
referred to as feedback.

to respond to changes in wheel slip. As
many brake and vehicle manufacturers
commented on the September 1993
NPRM, a device that satisfies these
criteria is necessary to prevent wheel
lockup under a wide variety of real
world conditions, thereby significantly
improving safety. In contrast, a
definition that permitted open-loop
systems would allow systems that
would not necessarily prevent wheel
lockup.

NHTSA also stated that the desired
safety benefits of ABS could currently
be achieved only by means of both a
specific equipment requirement for ABS
and a dynamic performance test
requirement applicable to truck tractors
only. In its petition for reconsideration,
Jenflo did not provide any information
to support reliance solely on a dynamic
performance requirement, or to support
its statement that it is possible to control
rotational wheel slip without
monitoring wheel slip conditions. The
agency therefore has decided to deny
Jenflo’s petition to amend the definition
for antilock brake system.

B. Directly Controlled Wheel

In the ABS final rule, the agency
defined “‘directly controlled wheel’’ to
mean a wheel at which the degree of
rotational wheel slip is sensed and
corresponding signals are transmitted to
one or more modulators that adjust the
brake actuating forces at that wheel. (60
FR 13228-13230) The definition further
stated that each modulator may also
adjust the brake actuating forces at other
wheels in response to the same signal or
signals. NHTSA explained that, by
“directly controlled wheel,” it meant
that the signal provided at the wheel or
on the axle of the wheel would directly
modulate the braking forces of that
wheel or axle.

AAMA, Chrysler, and Kelsey Hayes
petitioned the agency to revise the
definition of *“‘directly controlled
wheel” to allow the use of a single in-
differential 5 or in-axle wheel speed
sensor to control the rear wheel slip.
Chrysler indicated that all of its pickup
trucks in the 10,000-12,000 pound gross
vehicle weight rating (GVWR) class now
successfully use this type of sensor.

After reviewing the petitions for
reconsideration regarding in-axle
sensors, NHTSA has decided to revise
the definition of “directly controlled
wheel” to allow wheel speeds to be
sensed at any point on the axle shaft of

5 A differential is comprised of a set of gears
which establish a constant equilibrium of torques
between the left-side and right-side driven wheels,
and which allow the outer wheels of a vehicle to
rotate at a higher speed than the inner wheels
during cornering.
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the wheel. This includes any point
between the wheel hub and the point
where the axle shaft mates with the
differential output shaft. The agency
believes that this modification to the
definition will permit the manufacture
of proven antilock systems, without any
detriment to safety. This amendment is
reflected in the revised definition for
“directly controlled wheel” by adding
the phrase “either at that wheel or on
the axle shaft for that wheel”” and allows
two in-differential sensors to transmit
corresponding signals to one or more
modulators that adjust the brake
actuating forces at the wheels on that
axle.

NHTSA emphasizes that single in-
differential sensors will only be allowed
on light vehicles with GVWRs between
10,000 and 12,000 pounds. This
limitation is reflected in S5.5.1 of
Standard No. 105, which permits only
vehicles with such GVWRs to provide
direct wheel control by means of a
single sensor in the drive line. The
agency is concerned that sensing of
rotational wheel slip at the ring gear or
at other points on the driveline &
forward of the drive axle, does not
provide sufficiently precise
measurements of wheel slip for effective
ABS control on vehicles over 12,000
pounds. The braking distribution
between the front and rear axles of
heavy vehicles is different than on light
vehicles, primarily because of the
greater load-carrying capacity of heavy
vehicles, which necessitates more
braking at the rear wheels. As a result,
greater braking efficiency is typically
required at the rear wheels of heavy
vehicles than on lighter vehicles. Based
on the above considerations, the agency
has decided to allow the use of a single
in-axle or in-differential sensor, and
include in-transmission sensors, for
ABS control of rear wheel slip on
vehicles with a GVWR between 10,000
and 12,000 pounds.

Rockwell WABCO requested that the
agency change the definition of a
“directly controlled wheel” to ensure
that the modulator for controlling the
wheels of the front axle is not used to
control the wheels of the rear axle, and
vice versa.

NHTSA has reviewed the definition of
a “directly controlled wheel’’ and has
concluded that it does not clearly state
that, on single unit vehicles and full
trailers, the same modulator should not
be used to control both the front and
rear axles. It is possible that the

6 The driveline constitutes those parts of the
vehicle that transfer power from the transmission to
the drive wheels, including the drive shaft,
differential, and axle shafts of the driven wheel.

definition may be misinterpreted to
allow a four sensor/one modulator (4S/
1M) system on single unit vehicles and
full trailers. As discussed in the final
rule, it was the agency’s intent to
require at least one modulator for
controlling the front axle(s) and at least
one modulator for controlling the rear
axle(s) of those vehicles. (60 FR 13230)
In revising the definition, the agency
has added the phrase ““that are on the
same axle or in the same axle set,” to
make it clear that the modulator that
controls a directly controlled wheel, can
also control a wheel on the same axle
or wheel(s) on other axles in the same
tandem7.

Based on the above considerations,
NHTSA has decided to amend the
definition of directly controlled wheel
as follows:

“Directly Controlled Wheel”” means a
wheel for which the degree of rotational
wheel slip is sensed, either at that wheel or
on the axle shaft for that wheel, and
corresponding signals are transmitted to one
or more modulators that adjust the brake
actuating forces at that wheel. Each
modulator may also adjust the brake
actuating forces at other wheels that are on
the same axle or in the same axle set in
response to the same signal(s).

(Italicized phrases are additions to the
definition).

C. Independent Wheel Control

In the ABS final rule, NHTSA defined
“independently controlled wheel” to
mean a directly controlled wheel for
which there is a modulator that adjusts
the brake actuating forces at that wheel,
but not at any other wheel on the same
axle.

Jenflo petitioned the agency to delete
the requirement for independent wheel
control on truck tractors and issue what
it called “performance only”
requirements. That company stated that
requiring independent wheel control is
unreasonably design- restrictive and is
not a performance requirement.

In the ABS final rule, NHTSA set
forth the reasons for requiring
independent control of at least one axle
for truck tractors and the reasons for
having more stringent requirements for
truck tractors than for other types of
vehicles. (60 FR 13230). The agency
considers these reasons to be a sufficient
basis for requiring independent control.
Nevertheless, Jenflo has not addressed
these reasons in the petition.

AAMA requested confirmation that
the ABS rule requires a truck tractor to
have an ABS with at least four sensors
and three modulators (which are also
known as channels of control)(4S/3M),

7 An arrangement of two or more axles placed in
proximity one behind the other.

a single unit vehicle to have an ABS
with at least four sensors and two
modulators (4S/2M), and a semitrailer to
have an ABS with at least two sensors
and one modulator (2S/1M). NHTSA
confirms the AAMA's interpretation. In
addition, the agency notes that a full
trailer will be required to have an ABS
with at least four sensors and two
modulators (4S/2M), and a hydraulic-
braked single unit vehicle with a GVWR
between 10,000 Ibs. and 12,000 Ibs. will
be required to have at least three sensors
and two modulators (3S/2M).

IV. Overall Brake Test Sequence

A. Performance Test Sequence

In Table | of the stopping distance
final rule for braked vehicles, NHTSA
specified the sequence in which the
brake tests are to be conducted for
compliance testing, as follows:

(1) Burnish.

(2) Stops with vehicle at gross vehicle
weight rating:

(a) Straight line stop at 60 mph on a
peak friction coefficient surface of 0.9,
for a truck tractor with a loaded
unbraked control trailer, or for a single-
unit vehicle (straight line stop).

(b) Braking-in-a-curve stop at 30 mph
on a peak friction coefficient surface of
0.5, for a truck tractor with a loaded
unbraked control trailer.

(c) Emergency brake stops at 60 mph
on a peak friction coefficient surface of
0.9, for a single-unit vehicle. Truck
tractors are not required to be tested in
the loaded condition.

(3) Parking brake test with vehicle
loaded to GVWR.

(4) Stops with vehicle at unloaded
weight plus up to 500 Ibs.

(a) Straight line stop at 60 mph on a
peak friction coefficient surface of 0.9,
for a truck tractor or for a single-unit
vehicle.

(b) Braking-in-a-curve stop at 30 mph
service brake stops on a peak friction
coefficient surface of 0.5, for a truck
tractor.

(c) Emergency brake stops at 60 mph
on a peak friction coefficient surface of
0.9, for a truck tractor or for a single-
unit vehicle.

5. Parking brake test with vehicle at
unloaded weight plus up to 500 Ibs.

6. Final inspection of service brake
system for condition of adjustment. (60
FR 13297)

AAMA, HDBMC, Midland-Grau, and
Navistar requested that the agency
revise the performance test sequence in
Standard No. 121 by placing both
braking-in-a-curve tests for truck
tractors immediately after the burnish.
These petitioners stated that such a
change would result in certain



63968 Federal Register / Vol. 60, No. 239 / Wednesday, December 13, 1995 / Rules and Regulations

advantages, including (1) allowing test
track wetting to be accomplished more
efficiently; (2) minimizing ABS
performance variability since the tires
would not be previously subject to the
high speed stopping distance tests on a
high coefficient of friction surface; and
(3) minimizing vehicle transfers for
those manufacturers that use a different
test site for their low coefficient of
friction tests.

After reviewing the petitions, NHTSA
has decided to amend the performance
test sequence by placing both braking-
in-a-curve tests immediately after the
burnish. The agency believes that
conducting the braking-in-a-curve tests
at the beginning of the test sequence
simplifies the procedure and reduces
the testing burden without
compromising safety. The agency has
specified the GVWR loading condition
first because it coincides with the
GVWR/LLVW sequence of the other
stopping performance tests. This
decision is also supported by the fact
that performance variability due to tire
wear and flat-spotting will be
minimized if the GVWR test runs are
conducted first, since wheel lock is
more likely to occur in the lightly-
loaded condition.

B. Brake Adjustment During Test
Sequence

AAMA, HDBMC, Midland-Grau, and
Rockwell International petitioned
NHTSA to permit manual brake
adjustments to be made after each part
of the test sequence in Standard No.
121. The petitioners are concerned
about the potential for over-adjustment
and the impact on the subsequent tests
in the sequence, during testing with
automatic brake adjusters. Standard No.
121 currently requires that air-braked
vehicles be equipped with automatic
brake adjusters. The standard allows
three manual adjustments, at the
manufacturer’s recommended intervals,
during the burnish sequence, but does
not allow subsequent adjustments
during the testing itself.

NHTSA agrees with the petitioners
that there is a potential for over-
adjustment by automatic brake adjusters
during a series of full treadle brake
applications, as is required for the
braking-in-a-curve tests. The agency also
believes that it is important to specify
precisely where in the test sequence the
manual adjustments are allowed, since
this enhances uniformity of the test
procedures. The agency nevertheless
believes that adjusting the brakes as
frequently as after each test sequence is
inappropriate, because it would be less
representative of real world braking
conditions.

Based on the above considerations,
NHTSA has decided to amend the test
sequence in Standard No. 121 by
allowing some adjustment during
testing. It is allowing two manual brake
adjustments for truck tractors - the first
at the end of the braking-in-a-curve tests
and the second at the end of the GVWR
parking brake test. It is also allowing
one manual brake adjustment for single
unit trucks and buses, at the end of the
GVWR parking brake test. The agency
believes that allowing a limited number
of additional adjustments during testing
accommodates the petitioners’ concerns,
while preserving a well- defined test
procedure that properly accounts for the
newly adopted test procedures.

NHTSA believes that there is no need
to allow additional brake adjustments in
the test procedure for Standard No. 105
for hydraulic-braked heavy vehicles,
since the brake test procedure currently
specifies four burnishes (one burnish
and three reburnishes) and a brake
adjustment after each burnish.
Moreover, hydraulic-braked vehicles are
not subject to the braking-in-a-curve
test.

C. Final Brake Inspection in Test
Sequence

HDBMC and Rockwell International
petitioned NHTSA to delete the final
brake inspection requirement that is
specified at the end of the stopping
sequence in Table | of Standard No. 121.
They claimed that there are no stated
requirements necessary to satisfy the
results of this inspection, and that the
condition of the adjusters has little
significance to the brake adjusters—
condition after real world service.

NHTSA disagrees with the
petitioners’ claims that the final brake
inspection provision is unnecessary.
The agency notes that Standard No. 121
was amended to include the final brake
inspection as part of the amendments
for the rulemaking on automatic brake
adjusters. This issue has never been
included in any of the notices for the
heavy vehicle ABS rulemaking. As a
result, the agency cannot delete the
requirement without giving the public
an opportunity to comment on the issue.
Moreover, the agency disagrees with the
petitioners that there are no stated
requirements by which a manufacturer
can ensure that its vehicle complies
with this inspection. Paragraph S5.9,
Final Inspection, specifies that the
inspection is conducted to determine
the condition of adjustment and for the
brake indicator display, in accordance
with S5.1.8 and S5.2.2 (i.e., brake
adjustment within the limits
recommended by the vehicle
manufacturer). Based on these

considerations, the agency has decided
to deny the petitioners’ request to delete
the provision regarding the final brake
inspection.

V. Braking-In-A-Curve Test

A. General Considerations

Navistar requested that the agency
eliminate the braking-in-a-curve test for
ABS-equipped truck tractors. That
company stated that such a test is
redundant to the provision requiring
ABS because the test would not cause
any changes to the ABS equipment
mandated by the ABS equipment
requirement.

NHTSA disagrees with Navistar’s
claim that the braking-in-a-curve
performance test is redundant. As
explained in the ABS final rule, the
braking-in-a-curve test provides an
important check of ABS performance.
Merely having the ABS definition does
not ensure that an antilock system will
provide an acceptable level of
performance. The test serves to evaluate
the basic performance of an antilock
system. The agency notes that the
industry, through the Motor Vehicle
Safety Research Advisory Committee
(MVSRAQC), has previously endorsed
and recommended to the agency
essentially the same dynamic
performance test that is contained in the
ABS final rule. The agency further notes
that Navistar provided no support for its
claim that the braking-in-a-curve
performance requirement for truck
tractors is redundant. Based on the
above considerations, the agency has
decided to deny Navistar’s request to
delete the braking-in-a-curve test for
truck tractors equipped with antilock
systems.

ATA requested that the agency apply
the braking-in-a-curve performance
requirements to single unit vehicles and
trailers. ATA also requested that the
agency consider making the
requirements less design-restrictive by
permitting, for an interim period, the
option of meeting either the equipment
requirement or the performance
requirement.

While NHTSA agrees with ATA’s goal
of having a performance test for all
heavy duty vehicles and not just for
tractors, the agency believes that it is
premature to do so at this time.

Thus, NHTSA has decided to deny
ATA'’s requests to apply the braking-in-
a-curve test to single unit vehicles and
trailers at this time. In the ABS final
rule, the agency discussed in detail the
reasons for including a performance test
for truck tractors. (60 FR 13230-13232)
One of those reasons was that extensive
truck tractor testing conducted by the
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agency and the industry indicated that
the braking-in-a-curve test on a low mu
surface is an objective, repeatable, and
practicable procedure for evaluating a
heavy vehicle’s antilock braking system.
However, for other heavy vehicles, the
agency decided not to apply the
braking-in-a-curve test at that time due
to the need to conduct additional testing
to ensure that these vehicles could be
safely tested to the braking-in-a-curve
maneuver. NHTSA is currently planning
vehicle research to develop such a
procedure for other vehicles and, should
the research be successful, will consider
adding performance tests for these
vehicles to the standard.

As explained in the final rule, NHTSA
regards the braking-in-a-curve
requirement as a complement to the
ABS equipment requirement, and not as
an alternative to it. (60 FR 13231) The
braking-in-a-curve test alone can neither
evaluate the overall effectiveness of ABS
nor ensure the use of a closed-loop
system. Such an evaluation would
require an array of performance tests
such as split mu tests, surface transition
tests, and stopping distance
performance tests. However, as
indicated above, the braking-in-a-curve
test is an objective, repeatable, and
practicable procedure for evaluating the
performance of a vehicle’s ABS, and
will be used by the agency to
complement the ABS equipment
requirement. Based on these
considerations, the agency has decided
to deny ATA'’s request to allow vehicle
manufacturers the option of complying
either with the equipment requirement
or with the braking-in-a-curve
requirement.

B. Type of Brake Application

In the ABS final rule, NHTSA decided
to specify that a driver conducting the
braking-in-a-curve test must make a full
treadle application, i.e., apply the brake
at a rate sufficient to reach a pressure of
100 psi within 0.2 seconds, in at least
one of the treadle valve’s output
circuits. The agency believed that these
values properly represent full brake
applications in terms of both the rate of
application and level of output pressure.
(60 FR 13234) This brake application is
intended to evaluate worst case braking
applications in an aggressive or “hard”
stop.

AAMA, Allied Signal, HDBMC, and
Midland-Grau petitioned NHTSA to
change the definition of full-treadle
brake application to allow treadle
pressure of 60 psi in 0.2 seconds, or
maximum treadle travel in 0.2 seconds.
The petitioners claim that some
pneumatic systems do not achieve 100
psi in 0.2 seconds, but that all systems

can achieve 60 psi in that time. In
support of its claim, Midland-Grau
submitted data from testing performed
on different antilock systems installed
on various vehicles. The test data show
that with the vehicles in the loaded
condition, the full-treadle brake
application pressures at the treadle
valve were not consistently able to
achieve 100 psi in 0.2 seconds.
However, they were all able to achieve
at least 85 psi within 0.2 seconds.

Based on NHTSA'’s analysis of the test
data submitted by Midland-Grau, the
agency has decided to amend the
definition for “full treadle brake
application” to mean a brake
application in which the treadle
pressure reaches 85 psi within 0.2
seconds * * * " The agency agrees with
the petitioners that not all pneumatic
systems would have been able to
achieve a treadle valve output pressure
of 100 psi within 0.2 seconds and that
such a high threshold is not necessary
to represent an aggressive stop.
Midland-Grau’s data further indicate
that the ABS would activate at brake
chamber pressures below 60 psi on most
heavy vehicles in the loaded condition
on a test surface with a peak friction
coefficient (PFC) 0.5. However, there are
some systems that would need at least
60 psi at the brake chamber within 0.2
seconds to ensure sufficient air pressure
availability for effective ABS control.

NHTSA has also decided to modify
the definition for “‘full-treadle brake
application” to include a reference to
maximum treadle travel within 0.2
seconds. By “maximum treadle travel,”
the agency means the distance that the
treadle moves, from its position when
no force is applied to its position when
the treadle reaches a full stop. Allowing
such an alternative is consistent with
the agency’s intent to require a brake
application that simulates emergency
braking. Moreover, this alternative may
facilitate the introduction of certain
future technologies such as electronic
braking for which the pressure/time
relationship at the treadle valve is not
applicable.

Jenflo stated in its petition that
NHTSA did not specify a duration for
the full-treadle brake application.
NHTSA agrees that such a duration
should be specified to avoid
misinterpretation of the brake
application requirement. Accordingly,
the agency has decided to amend
S5.3.6.1 of Standard 121 to read as
follows: ““using a full-treadle brake
application for the duration of the stop,
stop the vehicle * * *.”” (emphasis
added)

C. Number of Test Stops for
Certification

In the ABS final rule, NHTSA decided
that requiring compliance with the
braking-in-a-curve requirements during
three consecutive stops is appropriate.
The agency noted that specifying three
consecutive full treadle test stops is
consistent with both NHTSA’s own
testing at its Vehicle Research and Test
Center (VRTC) and its testing in
conjunction with the motor vehicle
industry through the MVSRAC ABS
Task Force. The agency further noted
that because the ABS automatically
modulates the brakes, using full treadle
brake applications to test an ABS-
equipped vehicle in the braking-in-a-
curve maneuver requires less driver
skill than using a driver-best-effort
modulated brake application in the
stopping distance performance tests.
The agency further noted that the
braking-in-a-curve test is easier to
perform than the stopping distance test
because it is not coupled with a
stopping distance requirement.
Therefore, NHTSA decided not to adopt
the AAMA recommendation in the
NPRM that manufacturers should be
given the option of complying in only
three of ten stops. Adopting that
recommendation would have made the
braking-in-a-curve requirement
unreasonably lenient.

AlliedSignal, Rockwell WABCO,
HDBMC, AAMA, and Navistar
petitioned the agency to allow truck
tractors to be regarded as complying
with the braking-in-a-curve test if they
make three successful test runs out of
six attempts. The petitioners claimed
that additional test runs should be
permitted given that some variability
may be caused by the driver’s
performance of braking and steering
while conducting these stops. They
further stated that al